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CASES 


ARGUED and DETERMINED 

IN THE 

COURT OF KING’S BENCH, 


1805 . 


IN 

Michaelmas Term, 

In the Forty-sixth Year of the Reign of George III. 


Lane against Cobh am and two Others. Friday, 

Nov. 8tll. 

TTN trespass for taking and converting the Plaintiff’s goods, Though a 
to which the general issue was pleaded, it appeared that no^me'ante 1 * 
the action was brought to try the validity of a poor rate cedent to the 
against the two justices who granted the warrant of distress ^dthe beirw 
under wdiich the plaintiff’s goods were taken, and one of the fit of the stat. 
parish officers of Wokingham in the counties of Wilts and 2- 

Berksy who procured and executed such warrant : and the ways had five 
question was, whether the rate in dispute, made by four over- ®j V * r ^* rs °* 
seers appointed for the whole parish, were good ; or whether appointed 
there ought not to have been three several rates for so many separately, 
distinetdivisionsof the parish* made by separate respective over- district, two 
seers of the poor of # each division? At the trial before Graham f° r another, 
B. at the last assizes for Salisbury it was proved, that from all third^yeuwo 
antecedent time down to the year 1773 the parish at large of of the districts 
Wokingham had been in fact divided into three districts, each |*n V jn3 S act 
of which had maintained their own poor separately; one con- together, to 
sisting of the corporate town of Wokingham , which lay for the Vcccd- 

most part in the county of Berks , with a small part in the ed in 1775, 

and there 

having been but four overseers since that period who had been appointed for the whole 
parish, the Court held that such agreement at the time, acted upon for 30 years past, was 
proper evidence for the jury to decide that the parish could in fact enjoy thp benefit of the 
stat. 43 Elizr. and consequently that a distress levied for a poor rate made by the over- 
seers conjointly appointed for the whole parish was legal, [ 2 J 

* Vol.VII. J5 


county 
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1805. county of Wilts ; the second consisting of the remaining part 
of the parish, which lay in the county of Berks; the third 
against called the Wiltshire liberty lying in Wilts : (a) that during 
Cobham. that time there had always been separate overseers of the poor 
for each part, two for the town, and two for the Berkshire part 
of Wokingham , and one for Wilts; separate rajes, and separate 
constables appointed ; and there had been removals of paupers 
and certificates granted from each of the several parts to the 
others. That in the year 1773 the town of Wokingham and the 
Berkshire district agreed to unite, and invited the Wilts district 
to accede to the union, and that the latter came into the agree- 
ment in 177 ^ y and that, for the purpose of sanctioning as far 
as might be such union, a mandamus was applied for to the 
Court of King’s Bench, commanding two justices of the peace 
to appoint four overseers for the whole parish, to which no op- 
position or return w*as made ; and that from that period down 
to the present time, there had always been four overseers and 
no more appointed for the whole parish, who had made one 
rate accordingly, and had in all respects conformed themselves 
to the stat. 43 MHz. c. 2. The learned Judge was therefore of 
[ 3 ] opinion at the trial, that it was competent to the inliabitants of 
the parish in the years 1773 and 1773 to come to the agreement 
which they did, (laying no stress on the mandamus, which he 
thought arose out of that agreement,) such agreement being 
in conformity to the general provisions of the stat. 43 Eliz . for 
the management of the poor, from which the parish had de- 
viated without authority from that period to the passing of the 
act of the 13 & 14 Car. 2. r. 12. s. 21. which first sanctioned 
such a deviation ; but that they were not bound to continue 
under the direction of the latter statute, if in point of fact the 
parish could avail itself of the provisions of*tlie general antece- 
dent law; the statute 13 & 14 Car. 2. only applying to such 
parishes as have not and cannot reap the benefit of the stat. 
43 Eliz.; and that in the present case he thought that the un- 
interrupted usage for the last 30 years went to shew that the 
parish could have, because they had in fact had, the benefit of 
the stat. 43 Eliz . ; on which ground he directed the jury to 
find a vehlict for the Defendants. The jury accordingly found 
for the defendants under that direction, but found also as a fact 

(a) The parish was proved at the trial to be five miles long, three broad, 
and 18 in circumference. 


that 
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that prior to the agreement in 1773-5 the three districts hW 
always maintained their poor separately under separate ov«- 
seers. And the plaintiffs had liberty to move the Court to dk 
aside the verdict, and grant a new trial, if the direction given % Cobham. 
the jury were wrong in point of law. Accordingly, 

Lens Scrjt. dtad East now applied for a rule for that purpose! 
contending that the agreement in 1773-5 on the part of th« 
parishioners to have but four overseers, and to maintain theiij 
poor altogether was not binding where it appeared that from 
till time antecedent the parish had not had the benefit of the 
stat. 411 j Kliz. but had been regulated by the provisions of the [ 4 ] 
stat. 13 & 14 Car. 2. from the time when their ancient usage 
received the sanction of that act, which thenceforth became 
the law of the parish; and that the modern usage of the last 
30 years originating by agreement, could not alter the prior 
law and custom of the parish ; but that the question must be 
considered now in tin* same manner as it would have been at 
the time when the agreement was made, and was so stated by 
the learned Judge to the jury: and that it was competent now, 
as it would have been then, for any of the parishioners to re- 
vert to the ancient law and custom of the parish to maintain its 
poor in separate districts. That the words of the stat. 13 & 14 
Car. 2. applying to the parishes which had not nor could reap the 
benefit of the stat. 43 Elh. could not be understood to mean 
a physical impossibility of managing the poor by four overseers, 
but that they could not properly do so without more; and that 
was evidenced in this case by the long antecedent usage grown 
into the law of the parish at the time when the agreement in 
question was entered into, and by the fact proved at the trial 
that two overseers were still chosen alternately for the town of 
Wokingham , and die Berkshire part of the parish, and one for 
each of the others, though the four when chosen *were ap- 
pointed for the whole parish. And that if the regulations of 
the statute of Car. 2. once adopted could be departed from, it 
would open a door to continual disputes and inconvenience. 

The Court however, were clearly of opinion, that the question 
was proper to be left to the jury, and that it tf as in their pro- 
vince to decide wh ether the parish under these circumstances 
could have the benefit of the stat. 43 Eliz. ; and there was no 
evidence to shew that they could not, opposed to the weight of [ 5 J 
a usage for 30 years past to shew that they might have, and 

B 2 actually 


1805. 


Lane 

against 
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1805. actually had enjoyed the benefit of it. That the agreement in 
1773-5 shewed, that in the opinion of the parishioners of that 
against period they might have the benefit of that statute, and it now 
Cobham. a ppe arc( i that in point of fact they have acted under it ever 
since. There therefore seemed to be no reason for disturbing 
the practice which had prevailed for so long tiifce, or for scru- 
tinizing every part of the direction, when the learned Judge’s 
opinion and the verdict of the jury were substantially right. 

Rule refused. 


Monday, 
Nov. 11th. 


M‘Comj*ik against Davies, 


Where a bro- 
ker pledges 


T 


IIIIS action of trover for tobacco having gone to a second 
trial, in consequence of the opinion of the Court delivered 
hhf S dnd °1 * 11 Trinity term last, (a) when it was considered that the Defen- 
as^sownt Want’s taking an assignment of the tobacco in the King’s warc- 
thc pawnee house by way of pledge from one Coddan , a broker, who had 
by such /mO'- purchased it there in his ownnam cfor his principal , the Plaintiff, 
ous act of the (after which assignment the tobacco stood in the defendant’s 
not claim^o immc 111 ^ 1C warehouse, and could only be taken out by his au- 
retain against thority,) and the defendant’s refusing to deliver it to the plaintiff 


after notice and demand by him, amounted to a conversion. The 
defence set up at the second trial was, that the plaintiff being 
indebted to Coddan his broker in 30/. on the balance of his ac- 
count; and he having a lien upon the tobacco to that amount 
while it continued in his name and possession, the defendant 


the principal 
in trover lor 
the amount 
of the lien 
which the 
broker had 
on the goods 
for his gene- 

ral balance at who claimed by* assignment trom Coddan tor a valuable con- 
the time of sideration stood in bis place and was entitled to retain the 
tobacco for that sum ; and therefore that the plaintiff not having 
tendered the 30/, ought to be nonsuited. Lord Ellenborongh , 
C.J., however, being of opinion that the lien was personal, 
and could not be transferred by the tortious act of the broker 
pledging the goods of his principal, the plaintiff recovered a 
verdict for the value of the tobacco. 

The Solicitor- General now moved to set aside the verdict, and 
either to enter a nonsuit or have a new trial ; upon the ground 


such pledge. 
It may be 
otherwise 
where one 
who has a 
lien delivers 
the goods to 
a third per- 
son as a se- 
curity, with 
notice of his 


lien, and ap- 
points him 

to continue his possession as his servant for the preservation of his lien. 
• [ 6 ] («) 0 Vast, Soft. 


that 
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that the defendant who stood in the place of Coddan 9 and was !80B. 
entitled to avail himself of all the rights which Coddan had 
against his principal, could not have the goods taken out of a gainst 

his hands by the principal without receiving the amount of I>avieb. 
Coddan ’s clai^i upon them. And in anwer to the case of 
Daubigny v. Duval ', (a) (which was suggested as establishing a 
contrary doctrine) he observed that Lord Kenyon was of opi- 
nion at the trial, that the principal could not recover his goods 
from the pawnee, to whom they had been pledged by the factor, 
without tendering to the pawnee the sum advanced by him, 
which was within the amount of the factor’s lien upon the 
goods Yor his general balance ; and that his lordship seemed to 
retain that opinion when the case was moved in court, though 
the rest of the Bench differed from him. But 
Lord Ellen borough, C. J. said, that nothing could be clearer 
than that liens were personal, and could not be transferred to 
third persons by any tortious pledge of the principal’s goods. 

That whether or not a lien might follow goods in the hands of 
a third person to whom it M as delivered over by the party hav- C 7 ^ 
ing the lien, purporting to transfer his right of lien to the other, 
as his servant, and in his name, and as a continuance in effect 
of his o*\yn possession; yet it was quite clear that a lien could 
not be transferred by the tortious act of a broker pledging the 
goods of his principal, which he had no authority to do. That 
in Daubigny v. Duval , though Lord Kenyon was at first of opi- 
nion that there ought to have been a tender to the pawnee of 
the sum for which the goods had been pledged by the factor, 

M'ithin the extent of his lien, in order to entitle the plaintiff to 
recover ; yet after the rest of the court had expressed a different 
opinion, on which # he at that time only stated his doubts, lie 
appears in a subsequent case of Sweet and another , Assignees of 
Card v. Pym 9 (b) to have fully acceded to their opinion; for 
he here states that the right of lien has never been carried 
further than while the goods continue in the possession of the 
party claiming it.” And afterwards lie says, “ In the case of 
Kinloch v. Craig , (c) where 1 had the misfortune to differ from 
my brethren, it M as strongly insisted that the right of lien ex- 
tended beyond the time of actual possession : but the contrary 

(«) 5 Term Rep, (504. (ft) 1 East, 4. 

(0 3 Term Rep . no. afterwards in Dom . Free. ib. 730. 


was 
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1809. 

JH‘CoMBl£ 

against 

Davies, 


[8] 


was ruled by this court, and afterwards in the House of 
Lords/' 

His Lordship then, after consulting with the other Judges, de- 
clared that the rest of the Court coincided with him in opinion, 
that no lien was transferred by the pledge of the broker in this 
case : and added, that he would have it fully finderstood that 
his observations were applied to a tortious transfer of the goods 
of the principal by the broker undertaking to pledge them as his 
men ; and not to the case of one who intending to give a secu- 
rity to another to the extent of his lien, delivers over the actual 
possession of goods, on which he has the lien, to that other, 
with notice of his lien, and appoints that other as his servant to 
keep possession of the goods for him 5 in which case lie might 
preserve the lien. 

Per Curiam , Rule refused. 


Tuesday , Doe on the Demise of Levison Vernon, against 

** 0V ' 12th# Henry Vernon and Others. 

The devisee YN ejectment for certain customary tenements in the parish of 
or customary ^ Wakefield and county of York , tried in the Spring of 1805, 
estate which before Graham B., a verdict was taken for the Plaintiff, subject 
mfdered tcT” to the opinion of the Court on the following case, 
the use of the Thomas Earl of Strafford, being seised to him and his heirs, 
died before 5 according to the custom of the manor, of (amongst others) the 
admittance, tenements mentioned in the declaration, which arc customary 
though after- tenements liolden of the manor of Wakefield , by copy of court roll, 
wards admit- by rents and services according to the custom of the manor , and 
ted, cannot p ass ^ surrender and admittance , pay ing on admittance thereto ; 
ejectment; some of them compounded or with certain fines, and others 
mUtancelias ^ lem ^compounded, or with arbitrary fines to the lord ; 
no relation 

to the last legal surrender : but the legal title remains in the heir of the surrenderor. 
Though if the first devisee had been considered to be admitted in construction of law, (the 
devise to her being in remainder after a devise to one who was customary heir of the sur- 
renderor, and who paid rent to the lord for several years, but though required to come in 
and be admitted, had never done so,) or if the admittance of the first devisee’s heir could 
be considered as an admittance by relation back of the first devisee herself ; yet she not 
having surrendered to the use of her will, her devisee could not take the legal estate. But 
whether the heir of the surrenderor would be considered as a trustee for the second devisee, 
a court of equity is alone competent to decide. 

Oil 
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$ 


on the 10th of April 1732, according to the custom of the 1805. 
manor, made the following surrender of his customary tene- ;p 08 dem. 
ments to the use of his will : “ Wakefield , &c. At this court Vernon 
" it was witnessed upon the oaths of B. *S\, a tenant of* the yernon. 
" lord, that tlm Right Hon. Thomas Earl of Strafford , the 10th *[ 9 ] 
“ of April 1732, did surrender into the hands of the lord of 
“ the said manor by his hands all and singular the messuages, 

“ &c. lands, tenements, and hereditaments whatsoever, with 
“ their appurtenances, situate in Wakefield , Stanley , Alverthorpe 9 
“ Thornes , and Sandal-Magna , or elsewhere within the said 
“ manor of Wakefield , which the said Earl now holds of the 
“ lord of the said manor of Wakefield , by copy of court roll, 
u in whose tenures or occupations soever the same now are ; 
u being of the yearly rent to the lord in the whole of 4/. 10s. 8\d., 

“ and compounded for: (a) to and for such uses, &c. and 
“ upon such trust, &c. and under such powers and authorities, 
cc as are or shall be declared by the last will in writing of him 
(C the said Earl, and to and for none other use, intent, or pur- 
cc pose whatsoever.” The whole of the lord's rents paid for 
the customary tenements of tlic Earl lioldcn of the manor 
amounted at the time of the said surrender to 41. 18 s. lid. part 
thereof, to wit, 21. ll.v. 5d. being for the compounded , and 
21. Gs. 8 } 2 d. y the residue thereof, being for the uncompounded 
part of the customary tenements. The Earl, on the 22d of June 
1732, by lys will of that date duly executed, after specifically 
devising several estates to be held in tail, made the following 
general residuary devise of his other estates, including the said 
customary tenements holden of the manor of Wakefield which 
lie had so surrendered to the use of his will : u And as to all 
“ other my manoys, messuages, lands, tenements, and herc- 
“ ditaments, whatsoever and wheresoever, either freehold or 
“ copyhold , (except those in the said counties of York , Lincoln , 

“ and Nottingham , which I have already disposed of by my 
“ will as aforesaid,) subject to the said several rents-cliarges of [ 10 ] 
“ 2000 1. and 200/. per annum, and such devises thereof as 
“ aforesaid, and the legacies by this my will, or by any codicjl 
“ which I shall hereafter make, I give and bequeath the same in 
tc failure of issue male of the body of my said son William Lord 
“ Wentworth, and of my own body , to my said three daughters, 

" Lady Ann , Lady Lucy, and Lady Harriet , and their heirs, 

(«) Vide How d , Conod if v, Vernon , 5 Most, 51, 
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iC equally to be divided between them, as tenants in common, 
“ and not as joint tenants,” The said testator died in Nov . 
1739, without altering or revoking his said will, and leaving 
his only son, the said William Earl of Strafford , and his said three 
daughters him surviving. William Earl of Strafford , on the death 
of his father Earl Thomas , entered into the saftl customary te- 
nements, and enjoyed the same till his death, without issue, in 
1791 ; but was never admitted thereto. Lady Harriet Vernon , one 
of the said daughters of Earl Thomas , on the 20th of April 
1 779* and whilst she was a widow, by her will of that date 
duly executed devised as follows: u Whereas under or by virtue 
“ of the last will and testament of my late father the Earl of 
u Strafford deceased, I am or shall be entitled, upoiyme con- 
u tingencies therein mentioned, to the fee simple of and in one 
“ undivided third or some other part or share of divers manors, 
“ messuages, lands, tenements, and hereditaments in the seve- 
“ ral counties of York , Lincoln , Nottingham , Northampton , 
“ Bedford , Suffolk , and Middlesex , or elsewhere ; now I do 
“ hereby give and devise all my estate, right, title, share, 
(( and interest of, in, and to the said several manors, mes- 
“ suages, lands, &c. of what nature or kind soever, and 
“ wheresoever situate or being, unto and to the use of my son 
f( Levison Vernon , his heirs and assigns for ever: but subject 
“ nevertheless, and I do hereby charge the same estates with 
%( the payment of 2500/. from and immediately after my said 
“ son Levison Vernon , his heirs and assigns, shall come into pos- 
“ session thereof : such sum of 25001. to be paid as therein 
“ directed.” And after bequeathing several specific legacies, 
she devised as follows : “ And all the rest, residue, and re- 
“ mainder of my estates, real and personal, of what nature or 
kind soever, goods, chattels, and effects} I give, devise, and 
" bequeath to my son Levison Vernon , his heirs, executors, and 
€i administrators.” Lady Harriet afterwards on the 15th of 
July > by her codicil of that date duly executed, devised as fol- 
lows : “ Whereas since the making of the foregoing will I am 
" become seised of or entitled to sundry manors, messuages, 
“ lands, tenements, and hereditaments in the counties of North - 
“ ampton and Bucks , devised to me by Elizabeth Tordiffe, widow 
f< lately deceased ; I do hereby give and devise all and singular 
“ the said estates, and all my right, title, and interest therein 
“ and thereto, unto and to the use of my son Levison Vernon , 
f< his heirs and assigns for ever ; charged and chargeable never- 

“ theless 
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“ theless with the payment of several annuities as therein mcn- 
" tioned. And I do hereby confirm my foregoing will in all 
“ respects, and declare this to be a codicil thereto.*’ Lady 
Harriet never surrendered the said customary tenements to the use 
of her will; nor was she or any other person (except as after 
mentioned) ever admitted to the same subsequent to the death 
of Earl Thomas . Lady Harriet died in 1786, without altering or 
revoking her said will or codicil, leaving two sons her surviving, 
viz. Henry Vernon the defendant, her eldest son, and Levison 
Ferwow,thc lessor of the plaintiff and devisee named in her will, 
her youngest son. On the death of William Earl of Strafford , 
son of Earl Thomas , considerable freehold estates in the counties 
of Northampton , Suffolk, Middlesex , and Kent, came into the 
possession of the descendants of the aforesaid three daughters 
of Earl Thomas, on failure of his and his son’s issue male, by 
virtue of the aforesaid residuary devise in his will. And the lessor 
of the plaintiff, JLevison Vernon, by virtue of the will of his 
mother, Lady Harriet, became entitled to one-third part thereof, 
and has ever since enjoyed the same; but Lady Harriet was 
not at the time of making her will, or at the time of her 
death, seised of or entitled under or by virtue of the will of 
her father, Thomas Earl of Strafford, to any devisable estate or 
interest of or in any freehold premises, or any other premises, 
in the county of York, other than such estate or interest as she 
was entitled to (if any) in the aforesaid customary tenements 
under and by virtue of the aforesaid residuary devise of Thomas 
Earl of Strafford . The defendant Henry Vernon, son of Lady 
Harriet, is customary heir of the tenements in question, which 
are in the nature of compounded and uncompoundcd customary 
tenements, and part of the said customary tenements holdcn as 
aforesaid of the manor of Wakefield, whereof Earl Thomas was 
seised as aforesaid at the time of making the said surrender and 
at his death. It has been usual within the said manor for 
persons entitled to reversionary interests in customary lands 
holden of the manor, and desirous to dispose thereof by will 
or in mortgage or otherwise, to be admitted to such reversionary 
interests; and upon such admittances to estates not in possession, 
for the steward to assess an half fine ; and such persons when 
so admitted have surrendered the same to the uses of their wills; 
and upon the inrolments of such surrenders for no fine to be paid : 
and no instance has been found of any admittance of persons 
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claiming under wills, without a previous surrender to the use of 
sucli wills. The lessor of the plaintiff has been admitted to the 
tenements in question, and so has the defendant Henry Vernon , 
who is in possession thereof as landlord ; and the other defend- 
ants are his tenants. The question was, whether the lessor of 
the plaintiff w ere entitled to recover all, or any fiart, and which, 
of such customary tenements ? And it was agreed that this 
special case should be turned into a special verdict at the re- 
quest of either party, or of the Court. 

The case appearing to the Court upon the first argument to 
have been defectively stated, the following facts were after- 
wards added. 

A sum of 41. 145. Gd. was annually paid by William Earl 
of Strafford , as customary or lord’s rent, for these customary 
lands liolden of the manor of Wakefield, from the death of his 
father Earl Thomas , until the same w 7 as discontinued as herein- 
after mentioned. The amount of such rents in the lord’s books 
is 41. 18s. l id., but Earl William never paid more than the 
above sum of 41 14 s. 6d. The receipts of the customary or 
lord's rents are entered in a book distinct from the court 
rolls, and never appear upon the rolls. Earl William does not 
appear by the court rolls to have been ever admitted, but was 
frequently applied to by the lord and by his steward to come 
in and be admitted, which he did not do : but in the year 1779 
the lord insisting upon the said Earl William’s coming in to be 
admitted, and to pay his fines, the payment of the above sum 
of 41. 14 s. Gd. was discontinued; and in 1791 the lord filed 
his bill in Chancery against Frederick Thomas Earl of Strafford , 
to w hom the estate had then descended, and the customary heirs 
of William Earl of Strafford , to compel the party entitled to 
the lands to come in and be admitted thereto, and that the lord’s 
fine should be paid ; which suit is still depending. The sur- 
render of Earl Thomas to the uses of his will was presented in 
court in 1744, after his death, according to the custom of the 
manor; but his will was never enrolled until the year 1802, 
when Mr. Conofly was admitted tenant to the compounded part 
of the customary tenements under a w r rit of mandamus. 

T. Carr in the last term («) premised his argument by stating 
the principal facts to be shortly these ; that Earl Thomas having 

(«) This was before the additional facts above stated were made part of 
the case. 


surrendered 



in the Forty-sixth Year of GEORGE III. 


14 


surrendered the premises of which he was seised to him and his 
lieirs, to the use of his will, died in 1739, leaving his only son 
Earl William , and three daughters, of whom Lady Harriet Ver- 
non was one, after having demised the premises on failure of 
issue male of himself and his son to his three daughters and their 
heirs. That Lady Harriet made her will in 17 7% and died in 
1786 ; and that Earl William , her brother, survived her, and 
died without issue in 1791, never having been admitted. He 
then contended that the customary estates in question passed to 
the lessor of the plaintiff, the younger son and devisee under 
the will of Lady Harriet, upon the following grounds: 1st, 
That the legal estate in a customary or copyhold tenement sur- 
rendered to the use of a will remains in the surrenderor, and on 
his death descends to his heir, until an admittance of some per- 
son having relation to that surrender. For which he cited Doe 
d. S/uwen v. Wroot , (a) and Co. Cop. s. 39. there cited as in 
point. 2dly, That the interest taken by the party named as 
devisee in the will made upon such surrender is until admit- 
tance an equitable interest only; and that such was the interest 
which Lady Harriet had as devisee in remainder under the sur- 
render to the use of Earl Thomas' s will ; Earl William never 
having been admitted; which, if he had been admitted under 
the will as devisee , and not as heir , might have been contended 
to be an admittance of those in remainder, upon the supposition 
that he was the first taker. This, lie said, followed as a con- 
sequence from the first proposition, and was further established 
by the case of Roe d. Jeffereys v. Hides ; (&) where one had 
surrendered a copyhold to the use of his will, and devised the 
same; and the devisee before admittance was convicted of fe- 
lony and executed ; and it was holden that the lands descended 
to the heir of the surrenderor; the devisee having before admit- 
tance no iuterest in them as tenant which she could forfeit to 
the lord. 3dlv, That Lady Harriet might devise such her 
equitable interest to the lessor of the plaintiff, without any sur- 
render of it to the use of her will ; according to Davy v. Beard- 
sham, (c) King v. King, (d) Greenhill v. Grecnhill. (c) [Le 

(a) r> East, 132. (l>) 2 Wils. 13. 10. 

(c) 1 Chan. Cas . 39. 3 Chan. Rep . 4. and 2. Freon. 137. 

{(1) 3 P. U rns. 35S. 

(e) 2 Vern. G79. Free, in Chan. 320. Gilb . Eq . Cas. 77. And vide 
Car. v. Ellison , 3 Atk. 75. 
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Blanc J. said, that it was too plain a proposition to be denied 
that an equitable interest in a copyhold would pass by devise, 
without a surrender to the use of the will.] Then 4thly, he 
contended, that the lessor of the plaintiff, the devisee of .such 
equitable interest, having been admitted, such his admission had 
relation to the surrender made by Earl Thomas , the first devisor, 
to the use of his will, and vested the legal interest in him, the 
lessor: allowing that an admittance without title would not give 
a title. As in Holder d. Suh/ard v. Preston , (a) where one sur- 
rendered to the use of his will, and by his will directed the co- 
pyhold to be sold by trustees, and the money to be applied to 
certain uses ; it was hoUIen that a purchaser was entitled to be 
admitted under a conveyance from the trustees, without any 
previous admission of the trustees or of the heir at law of the 
surrenderor. So the; admittance of the heir of a surrenderee 
dying before admittance has relation to the surrender, so far 
even as to give the surrenderee's widow her free bench. Vaughan 
d . Atkins v. Atkins, (b) which contains the whole law on the 
subject. And in Kenebel v. Scrafton , (c) the copyhold having 
been surrendered to one Atkins by way of mortgage, who after 
devising to S. and others died without being admitted ; and then 
the mortgager having died, and the copyhold descending to his 
infant daughter and heir at law, the Master, to whom the mat- 
ter was referred, certified to the Lord Chancellor that the legal 
estate remained in the mortgagor, but that the devisees of the 
mortgagee were entitled to be admitted: and his Lordship, in 
March 1805, directed the same accordingly. He then argued, 
Stilly, that the customary estates in question passed to the lessor 
of the plaintiff under the devise in Lady Harriet's will of “ all 
her estate, right, title, share, and interest in the several ma- 
nors, lands, tenements, Sec., of what nature or kind soever,’' 
Sec. “ in the counties of York," Sec. Besides which there is 
a general clause, giving him “ all the rest, residue, and remain- 
der of her estates real and personal, of what nature or kind 
soever/’ He said, that it had been a question in some cases 
whether copyhold, would pass by general words;' but that was 
where there lufd been no surrender to the use of the w ill, and 
the doubt w r as whether the Court of Chancery would supply 

{a) Q Wits. 400. (b) 5 Burr. <27(34. 2773. 2707. 

(c) This was quoted from MS. The same case, upon other points, is 
reported in 5 Vcs.jnn. 663. 3 Vcs.jun.3Q. and 2 East, 530. 
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one : but here no surrender is wanted; and in Car.y. E/Uson (a) 
the words, “ edi my real estate ” M ere deemed sufficient to pass 
an equitable in a copyhold. 

IValton , for the defendant, after referring to the case of Roe 
d. Conollj/ v. Vernon (/>) as having decided that the compounded 
customary tencnVmts only were surrendered to the use of Earl 
Thomas’s will, observed generally upon the two first points made 
in argument for the plain tiff, that the legal interest in a copy- 
hold can pass no otherwise than by surrender and a will only 
operates as a declaration of the use created by the surrender, 
and not as a devise of the land itself; and therefore it is that, ac- 
cording to Tufnell v. Page, (<■) neither the statutes of wills (d) 
afieet. copyholds, nor the statute of fraiids, (e) so far as the at- 
testation of three witnesses to a will of land is required ; though 
as a declaration of a use it is thereby required to be in writing. 
As there must he a surrender, so there must be an admittance in 
pursuance of such surrender; for before admittance a surrenderee 
has no interest in the copyhold : if he enter he is a trespasser, 
and if lie surrender to another it is merely void. Co. Copyh . 
.v. 31). and Supplement s. 4. So if he commit waste, or felony, 
it is no forfeiture, because not being legal tenant he has nothing 
to forfeit. On that ground the case of Miss Jeffery a (/) was 
decided: the Court said, that as devisee of a copyhold surren- 
dered to the use of a will she had before admittance neither jus 
in re nor ad rem , which as understood in the civil law, from 
whence the expression is borrowed, means that the party has 
neither a right of possession nor a right of action. Lord Coke 
in his Copi/lwlder likens a surrenderee before admittance to a 
leofiee without livery : the investiture is not complete: the legal 
title remains in the feofibr in the one case, and in the surrenderor 
in 1 he other, and upon the death of cither it descends to his heir. 
3dly, Admitting that according to decided cases an equity in a 
copyhold may be devised without a surrender to the use of the 
will, yet this court cannot take notice of the devise of an equity ; 
they can only look to the legal title. And though the Court of 
Chancery will in general consider the heir at law as a trustee 
for the devisee of an equitable interest in a copyhpld, where the 
intent of the testator to pass it is plain; yet that does not hold 

(a) 3 Atk. 73. (l>) r> Fast , 51. (c) 2 Ath. 37. 

00 32 H. 8. r . 1. and 31 & 30 /f. 3. c, 5. \e) 29 Car . 2. c. 3. 

(/) 2 JG7.s\ 13—1(3. 

Universally j 
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universally ; for relief was denied in the case cited of Davy v. 
Beardsham ; (a) and whenever it is given, that court may do it 
upon equitable terms : but this is an attempt to accomplish at 
once what the Lord Chancellor might refuse altogether, or only 
give effect to under circumstances. And this is a dispute be- 
tween the heir at law having the legal estate, ahd the devisee a 
younger brother, who is otherwise well provided for, a circum- 
stance to which the Lord Chancellor would advert. ( b ) 4th lv. 
As to the admission of Lady Harriet’s devisee having relation to 
the surrender to the use of Earl Thomas’s will, the whole doctrine 
upon this subject was much considered in Vaughan v. Atkins , (c) 
and there it was liolden, that if the admittance were pursuant to 
the surrender , it would relate back to it, and altogether make but 
one conveyance : and therefore by the admittance of the heir of 
the surrenderee, his widow became entitled to her free bench; 
the legal estate thereby vesting by relation in the surrenderee 
himself, as if he had been admitted in his lifetime : as on the 
other hand, in Benson v. Scot, (d) where the surrenderee was not 
admitted till after the death of the surrenderor, yet by the re- 
lation of such admittance to the surrender, the estate was con- 
sidered as out of the surrenderor before his death, so as to oust 
his widow of her free bench, and to avoid all mesne acts of the 
surrenderor. Then if the admittance of the defendant, the heir 
at law of Lady Harriet , be the same by relation as the admittance 
of Lady Harriet the devisee herself; (and as a remainder or re- 
version may be surrendered, so one having such an interest may 
be admitted) then her devise of the customary tenements in 
question would be void for want of a surrender to the use of her 
will. And the same objection would apply if the payment of 
the customary rent by Earl William (e) could under the circum- 
stances stated be considered as an admittance of him as first 
taker under the will of Earl Thomas , and so an admittance of 
those in remainder ; though another question might arise, whe- 
ther the remainder to the daughters in the will of Earl Thomas , 
after an indefinite failure of issue male of his son Earl William , 


(a) 1 Chan. Can. 39. 3 Chan. Rep. 4. and 2 Freem . 157. 

(b) Vide Rqss v. Ross 1 Eq. Ca$. Abr . 124. 

(e) 5 Bm7t.27G4.27B5. 

(d) 3 Lev. 385. and 1 Salk. 185. 

(e) This fact was stated to exist on the first argument, though it was not 
regularly added to the case till afterwards. 
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were not too remote. But if the doctrine be clear, as laid down 
in Vaughan v. Atkins , (a) and in Co . Copi/h. s. 41. that the title 
to estate * of this nature passes only by the surrender, and that 
an admittance in itself confers no title, except as it has relation 
to the surrender, it follows that the lord’s act in admitting the 
lessor of the plaintiff is void ; for he is not the heir of Lady 
Harriet; and the will of Earl Thomas having declared the uses 
of his surrender to be to Lady Harriet and her sisters and their 
heirs, none other than one who claimed as heir to one of them 
could be admitted. There is not even the word assigns in the 
will of Earl Thomas, which might apply to an alienee, such as 
the lessor of the plaintiff is; though even that would not have 
done when coupled with the word heirs. It will be in vain 
hereafter to refer to the rolls of the court, to ascertain in whom 
the title is, if a will, and that too without a surrender to the use 
of it, may pass the title out of court. And if equity will take 
notice of an alienation by will, why should it not equally notice 
an alienation by deed ? As to the 5th point, he denied that the 
customary estates in question passed to the lessor of the plaintiff by 
the will of Lady Harriet . The general rule is, that neither copy- 
holds nor leaseholds pass by the general words of a will, unless 
the copyholds have been surrendered to the use of the will, 
which was not done here ; or unless there are particular circum- 
stances to shew an intent to pass them. And in Chancery, where 
the question most frequently occurs as to copyhold, the Lord 
Chancellor will not supply a surrender without an apparent in- 
tent of the devisor to pass copyhold. Ross v. Ross, (h) Bullock 
v. Bullock , (c) ChaUis v. Casborn , (d) Byas v. Bijas , (e) Hawkins 
v. Leigh , (f) Milbourn v. MU bourn , (g) and Hindoop v. E bo- 
ra/ 1, (/i) shew that the only exceptions to the general rule are 
either where the devisor had no other than copyhold lands, or 
where the devise is in favour of a wife, child, or creditors, not 
otherwise or inadequately provided for; and put even in favour 
of a wife or younger children, as against the heir left unpro- 
vided for. It is true that Lady Harriet had no freehold in 
Yorkshire , which is named amongst other counties, but she had 

(a) 5 Burr. Q70i. 2735. ( b ) Eq. Cus.Abr. 124. 

(c) 2 Eq. Can. Abr . 231. and Vin. Ab. 58. pi, 19. 

(f/) Free, in Chan, 408. (e) 2 Ves. 164. ( f ) 1 Aik. 387.' 

ig) 2 Bro. Ch , Rep , G4, (/*) 3 Bro. Ch . Rep . 188, 
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1805. in other counties named : and the mention of Yorkshire is not 
D ( — i conclusive that slie intended to pass her customary estates there; 
Vernon for she also names Lincolnshire and Nottinghamshire , in which 
Vhinon S ^ G * ia( * 110 ^^ n ^* ^ pl aiu therefore that she had no particular 
estates in contemplation, and she prefaces the whole list of 
counties with reciting that she was entitled under the will of 
her father to the fee simple of one undivided third part of lands, 
ike. in the several counties named ; which shew s that, if any, 
her freehold lands only w r ere particularly in her contemplation. 
A similar rule has been applied to leaseholds in Hose v. Bart- 
lett, (a) confirmed by Thompson v. Law ley, (l) and particularly 
in Davis v. Gibbs, (c) 

Lord ELnKNBORour.ii, C. J. on the first argument desired that 
the case might either be amended or go dow n to another trial, 
in order to have the fact more regularly brought before them, 
which had been suggested, namely, that for many years Earl 
William had paid rent to the lord which had been accepted, which 
[ 22 ] would afford ground to presume an admittance of him as te- 
nant. And then it might be argued, that the admittance of the 
particular tenant was the admittance of those in remainder. 
Though he suggested that the difficulty would still occur to the 
lessor of the plaintiff in either way of considering the case; for 
if there were no admittance of Lady Harriet , her devisee could 
not claim to be admitted under the surrender to the use of Earl 
Thomas’s will; and if she were admitted, then she could not 
devise without having surrendered to the use of her will. 

In this term Watkins argued for the plaintiff, and began by 
stating two questions; 1st. Whether Lady Harriet Vernon was 
possessed of such an interest in the customary estates as she could 
devise, without a surrender to the use of her will? 2dly, Whe- 
ther if she had such a devisable interest, s?he had used proper 
words in her will to pass it? Upon the first point he w T as pro- 
ceeding to shew that Lady Harriet , never having been admitted, 
had only an equitable title, which was consequently devisable 
without a surrender to the use of her will, inasmuch as an equi- 
table interest cannot be surrendered ; and that on the death of 

(а) Cro. Cur. 293. But where the leasehold had always been let with the 
freehold as one farm, it was holden to pass under general words. Lane v. 
Ld. Stanhope , G Term Rep, 315 . 

(б) Q Bos, <$• Full. 315, (c) 3 P. Wms. Q6, 

Earl 
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Earl Thomas the legal estate descended to his customary heir Earl 
William , and so to the next heir, till the admittance of the lessor 
of the plaintiff, which entitles him to maintain this ejectment. 
And in addition to the authorities before cited on this point, he 
mentioned 1 Roll.Abr. 502. pi. 3. 4. Doe v. Miller, (a) Berry 
v. Green , (Z>) Peach?/ v. The Duke of Somerset , (c) Semaine’s 
case, ( d ) Allen v. Poulton , (e) Attorney- General v. Andrews , (/) 
and Duke of Marlborough y.Lord Godolphin . (g) He also referred 
to Hi/Av v. Downton , (/i) to shew that the Court would not look 
to the circumstance, whether the heir or the devisee were other- 
wise provided for by the will or not. It was then asked by 

Lord Ellen bo hough C. J. Have you any case to shew where 
this court lms taken notice of an equitable title in a copyhold ? 
Does a court of law ever take notice of an equity? As a 
question of law there is really nothing for us to deliberate upon ; 
and therefore we would willingly relieve you from further trou- 
ble. Lady Harriet never was in fact admitted, though if she 
had been admitted, yet according to the custom she could not 
have devised the premises without a surrender to the use of her 
will : so that there is neither an admittance of her, nor a sur- 
render to the use of her will. Then are wc to be hunting after 
an equity, when this Court has nothing to do but with the legal 
estate ? For as to the admittance of the lessor of the plaintiff, 
that merely clothes him with a legal title to the possession, if he 
had before a title to the estate pursuant to the surrender ; but it 
does no more, it will not give him a title. It is enough how- 
ever to say, that Lady' Harriet never was in fact admitted under 
the surrender by her father to the use of his will, and her de- 
visee cannot be in a better situation than herself. It is impossi- 
ble to sustain the argument for the lessor of the plaintiff in the 
total absence of any legal title : and we cannot determine who 
has the equity; he must go to the other side of the hall to learn 
that. But our opinion is, that even supposing him to have an 
equity, we cannot help him here. 

Grose J. declared himself of the same opinion. 

(a) 1 Term Ihp. SO'*. (b) Cro. Eliz. 31 0. (c) Prec^ in Chan. 5to. 

(</) 1 Buhtr. 200. (c) 1 Ves. 121. (/) 1 Fes. 225. 

(g) 2 Fes. 77. 

(//) 5 Fes. jun. Fide Mr. Cox's note to Watts v* Ballot, 1 P . Wats. 60. 

£th edit, where the principal cases on the subject arc collected. 

Vol. VII. C Lawrence 
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1805 Lawrence J. How can the admittance of Lady Harriet’s 

— — • devisee be connected with the surrender to the use of Earl 

Dob dem. 

Vernon Thomas’s will ? How, upon inspection of the court rolls, can 

Vernon ^ 1C ^ ev * sces ke ma( l e out ? There would appear a surren- 

der to the use of Earl Thomas’s will, and an admittance of the 
devisee of another person: but' the relation of the one to the 
other would not appear. It may indeed be considered in equity, 
that the heir at law of Earl Thomas is trustee for the devisee 
of Lady Harriet ; and equity may in that case oblige the heir to 
surrender to such devisee ; and then the title will all appear re- 
gular ; but in order to ascertain whether the devisee has an 
equity, he must apply to a court of equity. 

Le Blanc J. assented. 

Postea to the Defendant. 


Friday , Siiarp against Gladstone. 

JNov . 15th. ^ 

While a ship FT1HE Plaintiff declared in assumpsit for money had and re 

detaiiie^in^a ^ ce * vct ^ an( * upon the usual money counts. Plea, the gene- 

foreign port, ral issue. At the trial at the sittings at Guildhall after last Ili- 

abandoned ^ ar .V term, before Lord Ellenborough * C. J. a verdict was found 

first the ship for the plaintiff for 100/. and also 16/. for interest from the 24th 

/W^ilTto the February 1802 to the 8th of May 1805, subject to the opi- 

‘ditterent sets nion of the Court on the following case. The Defendant, as 

ters^hereon owner the Ship Jane, caused a policy to be effected thereon 

who paid as* for a voyage from Liverpool to Petersburg h and back. He also 

for a total caused another policy to be effected for 800/. on the freight from 
loss y after 

which the ship was liberated, reshipped her cargo which had been taken out, and returned 
home, earning freight, which was received by the assured. Quaere, Whether the assured, 
after an abandonment, of the ship, (which was a seeking and not a chartered ship ; on which 
a'distinction may arise;) could abandon the freight to another set of underwriters? But 
assuming that he might, the ship and freight are salvage to the different underwriters, after 
deducting the following expenccs, which must he apportioned between them according to 
their several interests : 1. The expences of the ship and crew in the foreign port, including 
port charges, (besides the expence of shipping the cargo which exclusively belongs to the 
underwriters on freight.) 2. Insurance thereon, 3. Wages and provisions of crew from 
their liberation in the foreign port till their discharge here. 4. Wages (provisions were 
supplied by the foreign government) to the crew during their detention. But the assured 
was not entitled to deduct out of the freight received payable to the underwriter on freight ; 
1. Charges paid at the port of discharge on ship and cargo. 2. Insurance on ship. 
3. Diminution in value of ship and tackle by wear and tear on the voyage home. 

* [ 25 ] Petersbiirgh 
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Petenhurgh to Liverpool , as interest should appear; to which 1805. 
last policy the plaintiff was a subscriber for 100/. On the 5th 
of November 1800 the ship, being at Crons tadt upon the voyage against 

insured, and being a seeking and not a chartered ship, had taken Gladstone. 
on board a considerable part of her homeward cargo on freight, 
and the remainder was then loaded in lighters in its passage from 
Petersburg h to Cronstadt . The master had signed bills of lading 
for the cargo, which was shipped by different merchants, each 
upon a distinct engagement for freight. The ship would have 
been ready to sail in six or seven days on her voyage home : 
when, on the said 5th of November 1800, by order of the Hus- 
sion Government, the ship was forcibly seized, the master and 
crew were compelled to quit her, and were marched into the 
interior of the country, and the cargo w r us relanded by the 
Russians and put into warehouses. The ship, crew, and cargo, 
remained in possession of the Russians until the 22d of Mai/ 

1801, when the master and crew were liberated, and allowed 
to take possession of the ship again. The master, upon his li- 
beration, procured the greater part, but not the whole of the ori- 
ginal cargo to be reshipped, for which he signed new bills of 
lading; and the remaining part of his lading consisted of goods 
which were no part of the original cargo. The ship continued 
at Cronstadt for the purpose of procuring and completing her [ 20 ] 
freight on the voyage home, from the 22d of Mai/ to the 3d of 
July 1801, when she sailed and arrived at Liverpool in August . 

The defendant has received the freight earned by the ship on 
her voyage home, the proceeds of which amount to about 1900Z. 

In February 1801 the defendant abandoned the ship to the under- 
writers thereon , and abandoned the freight to the plaintiffs and 
the other underwriters on freight, as far as insured; and the de- 
fendant received from the plaintiff and the other underwriters 
on freight the full amount of their respective subscriptions as 
for a total loss. The defendant claims to have paid the follow- 
ing charges upon the ship and freight, a proportion of which 
he claims to deduct from the net proceeds of the freight re- 
ceived by him as aforesaid. 

£ s . d. 

Expences of the ship and crew at Petersburgh and 
Elsineur , including port charges, and the ex- 
pence of shipping the cargo upon which the 
freight has been paid * * 305 14 0 

C 2 Insurance 
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£ s . (1. 

9 19 6 


1805. Insurance on the same 

g H ^ Rp Wages of and provisions for the master, mate, 
against and seamen, from the time they were liberated 
Gladstone. j u R uss i a till discharged in England , being four 

months - 223 6 11 

Charges paid at Liverpool on ship and- -cargo - 91 16 5 

Insurance on ship home 3000 1. at four guineas less 

returns - - - - - - - 90 2 0 

Wages to the master and crew during their deten- 
tion in Russia , being six months - 2/0 0 0 

The defendant also claims to be entitled to make the follow 
ing charge against the freight; 

[2 7 ] Diminution in the value of the ship and tackle, by 
wear and tear, on the voyage home; she being 
then employed for the benefit of those interested 
in the freight - - - - , - / 300 0 0 

The question for (lie opinion of the Court was, Whether the 
defendant were entitled to deduct a proportionable part of any 
and which of the said charges from the amount of the freight 
received? If the Court should be of opinion that he was not 
entitled to any deduction in respect thereof, then the verdict to 
stand. But if the Court should be of opinion that he was en- 
titled to such deduction, then it was agreed between the parties 
that the amount of the particular charge or charges, in respect 
of which the Court should think a deduction ought to be made, 
together with the amount of such deduction, should be referred 
to arbitration : and the amount which the arbitrator should find 
should be deducted from the verdict obtained, and a verdict to 
be entered accordingly. . 

This case was argued in Trinity term last by Rough for the 
plaintiff, and Scarlet lor the defendant ; and again in this 
term by Park for the plaintiff, and the Solicitor -General contra. 

The facts were shortly these: the defendant, owner of a 
seeking ship in the Russian trade, insured ship and freight with 
different sets of underwriters on a voyage home from Petersburgh 
to Liverpool ; and after part of the lading taken on board and 
the rest ready to be shipped, the ship and cargo were seized by 
the Russian government, and the crew sent into confinement; 
pn which the owner abandoned ship and freight to the respective 

underwriters, 
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underwriters, and received as for a total loss. And after some 
months elapsed the ship and crew were liberated, and returned 
•home with her cargo, and earned freight, which the owner re- 
ceived from the shippers of goods : and the principal question 
made was, whether in an action by an underwriter on freight to 
recover the freight so received by the owner, the latter were en- 
titled to deduct certain expences incurred in prosecuting the ad- 
venture, and bringing home the ship and cargo, subsequent to 
such abandonment. 

The plaintiff's counsel contended, that the underwriter on 
freight, to whom it has been abandoned, and who has paid as 
for a total loss, is in the same situation as a common assignee of 
the freight for a valuable consideration, without abandonment, 
at least as against the owner of the ship and freight in whom 
both interests were united, and also against the underwriter on 
ship after severance of the interest by the abandonment: and as 
it is contrary to all experience that a ship-owner should charge 
such an assignee with expences incurred by mariners’ wages, 
provisions, or wear and tear of the ship, however increased by 
tlu* protracted duration of the* voyage from contrary winds, or 
detainer by ships of war at sea; so neither can he be charged 
with such expences incurred by the forcible detention of the 
ship in a foreign port. For in estimating Avhat the owner of 
the goods shall pay for freight, the ship-owner takes into the 
account all the risks, delays, and expences of the voyage, and 
he receives a compensation adequate to the average amount of 
them in the freight : then when the underwriter to whom the 
freight is abandoned lias paid as for a total loss, he has already 
paid his average proportion of such expences; and he only un- 
dertakes, that if the*aceidents of the voyage should prevent the 
earning of freight from the owner of the goods, he will replace 
the loss to the ship-owner. The underwriter on freight there- 
fore is, in case of loss, in the place of the owner of goods to 
the ship-owner, and cannot be chargeable for more than the 
latter would he liable for in case of the arrival of the goods. 
The question tlien must be considered the same ^is if the goods 
having arrived safe, without an intervening abandonment, and 
lull freight being paid by the owner of goods to the ship-owner, 
the latter had brought an action against the underwriter on 
freight to recover these expences. In Leatham v. Terry , (a) 

. (ft) 3 Bos. Vul. 483. 
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[ 29 ] 


where 
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where the underwriters on freight recovered from the owner the 
amount of the freight which he had received after an abandon- 
ment of it to them, it was indeed intimated at the conclusion 
Gladstone, of the case that the underwriters were to contribute proportion- 
ably towards the expence of bringing home the cargo 3 but the 
point was not argued, nor any solemn decision given upon it. 
And in Thompson v. Rowcroft (a) it was considered, that after 
an abandonment to the respective underwriters on ship and 
freight, the owner or underwriters on ship, and not the under- 
writers on freight, at least as between them and the owner, who 
stood in the situation of a wrong-doer by the receipt and re- 
tention of the freight, were liable to these expences. [Lord 
JEllcnborougliC. J. observed, that this point was not argued in 
that case, but was merely thrown out at the conclusion of it.] 
It was there said however, that expences of this sort were not, 
properly speaking, salvage on the freight, but charges paid by 
the owner of the ship for the benefit of those to whom he aban- 
doned it, a proportionable part of which he would be entitled 
to retain on his settlement with them. 

[ 30 ] At the conclusion of the first, and in the course of the se- 
cond argument Lord Ellonborough C. J. observed, that he felt 
great difficulty in saying, that after an abandonment of the ship 
by the owner to the underwriters on ship, he could abandon the 
freight, which seemed to follow the property in the ship, being 
the earnings made by the subsequent use of that which was 
then become the property of others, to another set of under- 
writers : and if he could not, then it might be considered, that 
having nothing of his own to abandon to the underwriters on 
freight, it was the same as if there had been no abandonment : 
in which case the plaintiff could not recover the freight from the 
owner. That if this had been a chartered ship he should have 
known better how to deal with the difficulty : but in the case of 
a seeking ship, as this was, he did not well know how to sepa- 
rate the character of owner of the ship from that of owner of 
the freight , where the freight was to be earned on each parcel 
of the goods shipped and brought home. 

Lawrence J., w ho seemed to incline to the same opinion, 
said, (in answer to a suggestion by the plaintiff's counsel that it 
did not lie in the defendant's mouth to make the objection after 
having severed his interest, and abandoned the freight to the 
(a) 4 Eattj 52. 
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Underwriters thereon ; after which his receipt of the freight must 1805. 

be taken to have been in the character of their agent ;) that the g^7 P 
defendant might be considered as the agent of both sets of un- against 
denvritcrs, and therefore entitled to retain whatever he was Gladstone. 
liable to pay over to the underwriters on ship. But 

Lk Blanc J. observing that the only questions raised for the [ 31 } 
consideration of the Court by the case reserved were, whether 
the defendant were entitled to make any and what deductions out 
of the freight ; assuming that he was liable in the first instance 
to pay the freight over to the plaintiff : and it being confirmed 
by the counsel at the bar that no question as to the right of 
abandonment to the underwriters on freight was made at the 
trial ; all the Court agreed that the argument should proceed 
upon the several items of deduction insisted upon by the defend- 
ant, as stated in the case. 

The plaintiff’s counsel then proceeded to discuss the particu- 
lar items. 1st, The cxpences of the ship and crew at Peters- 
burgh and Elsineur , including port charges, and the expence of 
shipping the cargo. These must be taken to mean the ordinary 
cxpences which must accrue in every voyage; for the extraor- 
dinary cxpences arising from the hostile detention form another 
substantive charge. But if these could be charged on the un- 
derwriters on freight, there would be an average to be paid by 
them in every case, which has never been thought of before. 

These are expences necessarily incident to the ship-owner who 
charges freight in proportion. The only part of this item with 
which the plaintiff seems to have any concern, is the cxpence 
of shipping the cargo , on which the freight accrued. But as such 
a charge could not have been made on the owner of goods ship- 
ped, if there had been no abandonment, so it cannot be made 
on the underwriters on freight, who stand in his place, as against 
the owner of the ship : nor can the latter be put in a better 
situation by the abandonment than he was before. 2dly, The 
insurance on the cxpences above mentioned must be governed 
by the same rule. 3dly, The wages and provisions of the 
master and crew in the voyage home must necessarily have been r 32 ] 

incurred, without any extraordinary peril or lo§s for which the L 

underwriter on freight would have been liable, and cannot be 
charged on him, having been once before paid for in the price 
of the freight. Neither, 4thly, can he be accountable for the 
charges at Liverpool on ship and cargo, which must have been 
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paid when he was off the policy, and after the freight had been 
earned: but such charges must cither affect the owner of the ship 
or of the goods. Sthly, There is as little pretence for charging 
• the underwriter on freight with the insurance home on the 
body of the ship itself, which from the very nature of the con- 
tract must belong to the underwriters on ship. The like ob- 
servation will apply to the 7th item, the diminution in value of 
the ship and tackle by wear and tear on the voyage home. For 
the plaintiff had no interest in the body of the ship, and if 
the voyage had been ever so short and prosperous some wear 
and tear must have occurred ; with the degree of it the under- 
writer on freight lias no concern ; for whether it be more or 
less, provided the goods arrive safe, the freight is equally earn- 
ed : and though the ship had sunk immediately after the goods 
were delivered, he would not have been liable to contribute to 
the loss. The principal item is the 6th, viz. the wages (a) of 
the master and crew during their forcible detention in Russia ; 
which must be admitted to be an extraordinary cxpence occa- 
sioned by a peril insured against : and the question is whether 
after abandonment it is to fall on the underwriters on ship , or 
on freight , or on both proportionably, or on neither of them. 
But if it were not to be borne altogether by the owner of ship, 
they contended that it would be general average, being incurred 
for the benefit of the whole adventure. The case of Robertson 
v. Ewer (b) only decided that wages and provisions during a 
detention were not a charge upon the underwriters on ship ; but 
not that they were to be borne by the underwriters on freight. 
[ Le Blanc J. observed that there was no abandonment in that 
case.] It was not determined on whom the loss should fall in 
case of an abandonment, and it was not said that the owner him- 
self should not bear it. In another case indeed of Eden v. 
Poole , (c)Mr. Justice Buller said that the underwriters on freight 

and 

(а) Wages were considered to be payable to the master and crew in Beale 
v. Thompson , 4 East. 546. 

(б) 1 Term Rep. 127. 

(c) Sittings after Mil. term 1705 at Guildhall. The dictum here 
referred to is to be found in a note of that case in Park on Insurance, 
ch. 2., where it is said to have been contended on the part of the in- 
surer on ship, “and so held by Mr. Justice Buller that the freight , and 
not the ship , was liable for this loss;” i. e . the cxpences of wages, pro- 
visions, Sec. during detention by a governor in a foreign port. A note of 

the 
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and not those on ship were liable to those charges : but as to the 1805. 
freight, that was merely a dictum , and not a point necessary to g"^7ur 

be decided ; as that was an action against the underwriter on against 

ship; and in subsequent cases it has been considered not as a G l aostone. 
charge on freight alone, but as general average ; which is the 
opinion of general writers, JJeawes Lex Merc. 150. and 1 M a gens, 

(>7v, and agrees with the ordinance of Lnvis XIV. tit. Average, 
art. /• And such seems to have been the opinion of Lord 
Mansfield in Lateward v. Curling ( a ) and in Da Costa v. Newn - [ 34 ] 
ham , ( b ) where a ship had put into port in the course of her 
voyage, for the benefit of all concerned, the charges of loading 
and unloading the cargo and taking care of it, and the wages 
and provisions of tin* workmen hired for the repairs wanted, 
were deemed to be general average. 

Lord Ellen Bottoucs u, C. J. observed, that strictly speaking 
the term general average was more usually taken to mean a 
sacrifice or loss of part of the adventure for the benefit of the 
whole ; but that this was an additional expence incurred for 
the benefit of all. It was for the interest of all the parties 
that the ship's crew should be kept in a state to navigate her 
home with the cargo; and if for the benefit of all, was it not 
fair that the expence should be divided proportionately ? 

For the defendant it was argued, that as by our law freight 
was the subject of separate insurance, so abandonment and 
salvage were incident to it as to other subjects of insurance. If 
the ship and cargo be sunk for a time, or the voyage lost or in- 
terrupted, so as to afford no present prospect of saving the one 
or prosecuting the other with effect, the assured may abandon, 
and the underwriter U liable to pay as for a total loss : but in re- 
turn for this he has the benefit of salvage ; and in case of any loss, 


the same case is given at the end of the report of Rober'tson v. Kuer , 
1 Term Rep. 1B2. ill which it is only stated that Mr. Justice Ruder was of 
opinion that these charges were not allowable on such a pulicj/. And on 
referring to my own MS. from whence the printed note was taken, 1 do not 
find any opinion of the learned judge as to the exclusive liability of the 
freight for such charges, though that was contended for by $lr. Lee, who was 
counsel for the underwriters on ship, who said that it was so determined 
every day. 

(а) Guildhall, sittings after Trin. 1775. Park on Insur . ch. 7. tit. General 
or Gross Average. 

(б) 2 Term Rep , 407. 

the 
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the assured by himself, his servants, &c. is bound by a stipula- 
tion in every policy, “ to sue, labour, and travail for” the reco- 
very, &c. of the ship and goods ; which is for the benefit of the 
underwriters. Whatever expence therefore is incurred in so 
doing is incurred by the assured in the character of agent for the 
underwriters ; and whatever is saved is for their benefit who are 
entitled to salvage ; but salvage is not, properly speaking, the 
thing saved , but the balance of its worth after deducting the ex 
pence of saving it. Though nothing were saved, the under- 
writers would still be liable for whatever expence was bonA. fide 
incurred in the attempt ; the assured being bound to sue labour 
and travail for them ; and the assured would stil be entitled to 
receive as for a total loss. Here the voyage was finally prosecuted 
with effect after the abandonment : the thing saved was freight; 
in doing which certain cxpcnces were incurred, without which 
no freight would have been saved : but as the underwriter can 
claim nothing but salvage, and salvage is the thing saved after de- 
ducting the e.vpences , therefore the assured who derives no benefit 
to himself from the freight ought to be paid the cxpenccs in- 
curred in saving it for the benefit of the underwriters on freight. 
The opinions thrown out in Thompson v, Rowcroft , (a) and Lea - 
tliam v. Terri/, (h) were without argument, and at the moment. 

With respect to the particular items, it was observed, that 
part at least of the first, the expcncc of shipping the cargo, ought 
exclusively to be borne by the underwriters on freight, being 
altogether for their benefit; and that the other cxpenccs upon 
the ship and crew, and the port-charges abroad, including the 
duties for passing the Sound , without which no freight could have 
been earned, ought also to be paid by those who alone profited 
by the home voyage, or at least they should hear a proportionable 
share ; (which it was said might be settled by some person out 
of court cognizant of such matters.) That' the 2d item, viz. 
the insurance on the above, would follow’ the same rule. [Lord 
F Uenhorough observed on the argument, that the charge of 
duties on the ship could not form an article of general average , 
as they w r ould have been payable at all events whether the 
ship had returned home early or late.] 3dlv, As to seamen’s 
wages and provisions from the liberation of the ship in Russia 
till her discharge at Liverpool ; those, it was said, would come 
(//) 4 East , 52. (/>) a Bos . § Pul, 485. 


under 
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under general average . [On which Lord Ellenborough observed, 1805. 
that that would only apply to such of those charges as were g^ P 
occasioned by the detention, which must be first ascertained.] against 
Part at least, it was answered, was incurred by the delay of re- Gladstone. 
shipping the cargo. [It was here suggested on the first argu- 
ment by the defendant’s counsel, that the better way would be 
for the Court to decide whether the particular items formed 
general average or salvage ; and that then the proportions should 
be left to arbitration ; which seemed to be assented to.] 4thly 
and Sthly, The charges paid at Liverpool and the insurance on 
the body of the ship were not insisted upon. The 7th item, as 
to the wear and tear of the ship, it was said, ought to be appor- 
tioned, if, as was contended, the ship was then employed in 
earning freight for the benefit of the underwriters on freight, 
and not of the other underwriters who by the abandonment were 
the then owners of the ship. As to the 6th and principal item, 
the wages of the master and crew during the detention, they 
relied on the cases of Robertson v. Ewer , (a) explained Brough 
v. Whitmore , (b) and the two nisi prius cases cited of Fletcher v. 

Poole , and Eden v. Poole , particularly for the opinion of Puller , J. 
in the latter, as given in Park on Insurance , and again in Da. 

Costa v. Ncivnham , (r) to shew that provisions, not forming 

part of the original outfit of the ship, but expended during a 

detention of a ship in a foreign port, and wages accruing during 

such detention, were not to be paid for by the underwriters on 

ship, but out of the freight. And it was observed, that this [ 37 ] 

was either to be considered as a total loss with benefit of salvage, 

or a partial loss with general average. 

Lord Er.LKNBOROUGii, C. J. As no question arises now upon 
the effect of the abandonment of the freight to the underwriters 
on freight after an abandonment of the ship to the other set of 
underwriters ; but the abandonment in this case is assumed to 
have been properly made, and to have conveyed a right to the 
freight to the plaintiff, subject to any and whatever deductions 
the assured may be entitled to make : and as it is agreed to con- 
sider each set of underwriters as in the place of the assured for 
the respective interests insured which have been abandoned to 
them ; then the underwriters on freight to whom it has been 
abandoned, having paid as for a total loss, are entitled to the 

(a) 1 Term Hep. 127. (b) -1 Term Rep. 200. (r) 2 Term Rep. 411. 

benefit 
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benefit of salvage, and the net salvage is that which remains 
of the subject-matter after payment of the expences of saving 
it. After the abandonment the assured was to be considered 
as the agent of both sets of underwriters, and he laid out what 
was necessary for the benefit of the whole concern, without ap- 
plying the several proportions to each at the time for their sepa- 
rate interests. But each set of underwriters is entitled to have 
their respective salvage, subject to the deductions applicable to 
each. With respect then to the particular items, the charges 
paid at Liverpool are to be struck out; and so is the insurance 
on the ship which can be no charge upon the freight; and so 
must the last item, of diminution of the value of the body of 
the ship and tackle by wear and tear. The remaining items 
must be considered as so many deductions from the salvage, 
which must be apportioned according to the respective interest s 
of the two sets of underwriters in the judgment of the persons 
to whom the same are agreed to be referred. The expence of 
putting the cargo on board was certainly altogether for the 
benefit of the underwriters on the freight; and the expences 
of Petersburg h and Elsineur must be apportioned. As to the 
general question , whether an abandonment could be made to 
the underwrit ers on freight after an abandonment to the under- 
writers on ship, I bog to be understood as giving no opinion ; 
and with respect to that, this not being the case of a chartered 
but of a seeking ship, a distinction may arise. 

Per Curium , Postea to the Plaintiff, subject 

to the deductions to be 
made upon the items re- 
ferred. 


Anderson, 
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Anderson, Bart, and Another against The Royal Exchange Tucs,1« v 
Assurance Company. 


T 


IHIS was an action upon a policy of insurance to recover a A vessel 
total loss on sicargo of wheat in the ship Fanny , on a voyage Nulin ? witl ' 
from Waterford to Liverpool; plea the general issue. At the trial e<l, from 
at the sittings after Hilary term J 805^ before Lord J EJfenbormgli 
C. J. a verdict was* found for the Plaintiffs, damages 915/.!)#. 8(7. to Liverpool, 
subject to the opiuion of the Court on the following case. | l l ,olic y 

The ship Fanny was loaded at Waterford in January 1 804, inoraiidum, 
with a certain quantity of wheat in bulk, equivalent in measure t0 he free; 
and quantity to 2400 barrels. The insurance was effected on general a-"' 
account: of A. Comber of Liverpool, merchant, upon 696 barrels virago, was 
ofthe said wheat, his property; and the same were shipped hy 
T. Kevins, who acted as his agent at Waterford , and were o fford on the 
the value of 1000/. the sum insured. The policy contains tho ana^hc-vcs- 
following stipulation, “Free from all average on corn, flour, fish, scl conti- 
“ salt, fruit, seeds, hides, and tobacco, unless general or other- JSdTunder^ 
“ wise, s[>ecially agreed.” There was no special agreement in water for 
the policy, respecting the payment of an average loss on corn. 

The Fanny sailed from Waterford oil the voyage insured on the time, "from 
28th of Jan. 1804, with the wheat insured on board, and in die 3 1st, the 
proceeding down the river she struck upon a rock, which occa- i ow water 
sioned her immediately to fill with water, and, to prevent her were empjoy- 
from sinking, she was run on shore. The hull of the ship was t j lc cargo, ° 
for four weeks entirely under water at high water, and until the die whole of 
cargo was taken out she could not be raised or removed. The diiina^cinjiit 
whole of the cargo w«as damaged. 1635 out of the said 2406 the greater 
barrels of wheat were taken out of the ship and after- vc^/and" 
wards kiln-dried at Waterford . The said 1635 barrels first be- kiln-dried: 

hut no no- 
tice of abandonment was given to the underwriters in London till the lath of 
February, though there is a constant regular intercourse between Waterford and Li- 
verpool, where some of the assured lived ; which was holdeu to he out of time. For 
whether or not upon such a policy, where there was an opportunity of sending on the 
corn which was saved to the place of its destination within tyo months after the accident 
in another vessel, the assured were entitled to abandon as in case of a total loss ; at all 
events they ought to have made their election to abandon within a reasonable time, (on 
which it seems that the Judge ought to instruct the jury under the circumstances of the 
case,) and they cannot take the chance of endeavouring first to save and make the best 
of the cargo on their own account, and afterwards abandon when they find that they 
cannot turn it to their advantage. #[ 39 1 

gmi 
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gan to be taken out on the 31st of Jan. 1804, and continued from 
time to time taking out until the vessel was raised. A. Comber 9 s 
proportion of the 1635 barrels so taken out amounted to 473 
barrels, which were delivered to T. Nevins as his agent. Some 
part of the remainder of the cargo of wheat was sold to feed 
hogs, and the residue thereof was * thrown into the sea as unfit 
for use. The whole quantity kiln-dried, as before stated, except 
the 473 barrels belonging to A. Comber , was, two months after 
the accident happened, shipped on board another vessel for 
and arrived at Liverpool , and was received by underwriters on 
policies including losses by stranding , and the 473 barrels belong- 
ing to A. Comber might have been forwarded in like manner if 
he had given directions for that purpose. The 473 barrels were 
sold by T. Nevins, and produced 249 J. l$.9ch: but the expence 
of saving, and kiln-drying the same reduced the net proceeds 
thereof to 95/. 13$. 4d., which sum has been remitted to and 
received by the plaintiffs. After the ship had remained four 
weeks in the situation before described, she was weighed up and 
taken back to Waterford , then incapable of prosecuting the 
voyage, and continued under repairs until the latter end of 
April , by which time she was repaired. On the 18th and 25th 
of Feb. 1804 the plaintiffs and also A. Comber gave notice of 
abandonment -to the defendants ; but the defendants refused to 
accept such abandonment. The question for the opinion of the 
Court was. Whether the plaintiffs were entitled to recover in 
this action as for a total loss, with benefit of salvage : and if 
not, then as for a total loss of that part of the goods in question 
which was not kiln-dried ? If the Court should be of opinion 
that the plaintiffs were entitled to recover as for a total loss of 
the whole cargo, with benefit of salvage, then the verdict to 
stand : but if the Court should be of opinion that the plaintiffs 
were entitled to recover only as for a total loss of that part of 
the goods in question which were not kiln-dried, then a verdict 
to be entered for the plaintiffs for 356b 16$. only. And in 
case the Court should be of opinion that the plaintiffs were not 
entitled to recover any part of the sum demanded, then, a ver- 
dict to be entered for the defendants. 

J. Clarke for the plaintiffs contended, that this was a total 
loss, and consequently took the case out of the memorandum 
in the policy. The general principle is, that where in conse- 
quence of an accident to the ship the voyage is lost, though 

part 
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part of the goods be saved, yet if that part do not reach the 
port of its destination for the benefit of the owner, it is, as to 
him, a total loss. As in Maiming v. Newnham , (a) where the 
ship, freight, and goods having been warranted free of particular 
average assimilates the ease to this : the ship was obliged by stress 
of weather and distress to put hack to Tortola three days after 
she sailed from thence on the voyage insured to London , but the 
cargo was not damaged, and sold there for within an 18 th of 
its value; and though the greater part of it might have been 
sent home in two ships which happened to be at Tortola , and 
have sold at a great profit ; yet the Court held, that as the 
voyage was totally lost the assured might abandon. This rule ap- 
plies particularly to the case of a perishable cargo, where the 
loss of a voyage within a given time necessarily causes the loss 
of the cargo itself. It is otherwise where the corn itself arrives 
at its port of destination, however damaged ; as in Mason v. 
Skurry ; (/>) and that turned principally upon the evidence of 
usage in trade. The case of Cocking v. Fraser (c) is distinguish- 
able from the present: for there the ship remained sound, and 
after throwing some of her cargo (fish) overboard for the pre- 
servation of the ship and cargo, was only prevented from con- 
tinuing her voyage to the. place of destination with the rest 
by the badness of it, which made it not worth while to pro- 
ceed. It was therefore a voluntary renunciation of the voyage 
by the assured : and this was liolden to be only a partial loss, 
for which the underwriter was not liable. That the loss of the 
voyage is considered as a total loss appears by several cases ; 
Goss v. Withers , (cf) Hamilton v. Mendez , (e) and M 6 Andrews 
v. Vaughan . (/) Now here the voyage was totally lost to the 
assured; for the ship ivas sunk, and the corn never arrived at 
its place of destination; and therefore it was competent for 
him to abandon. 

Lord Ellknborough, C. J. Is there any case where the loss 
of the voyage has been liolden to be in itself a total loss; or 
is it not a cause of abandonment only : and then must not the 

(a) Tr . 22 Geo. 3. 2 Marshal /, 505. and Park , 169. S. C. It docs not ap- 
pear when the abandonment was in this case. 

(/>) Guildhall , sittings after Easter , 1780. Parky 116. 1st edit. 131. and 
1 Marsh ally 143. 

(c) E. 25 G. 3. B. R. Parky 114. 1st edit. 129. 1 Marshall, 144. 

(tf) 2 Bun\6Q3, (e) lb. 1209, (/ ) Park, 115. 
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assured abandon in due time, while for aught appears, the loss 
continues a total one in that sense? As if in this case the as- 
sured had abandoned while the thing insured continued under 
water. Now here it was three weeks or near a month before 
the abandonment ; and all the intermediate time the assured 
took to the ship and cargo, and worked at it as upon their own 
account; and did not elect to abandon till a considerable part 
of the cargo was taken out. It has been determined in a va- 
riety of cases that a party must abandon within a reasonable 
time, otherwise he waves his right : there lies the difficulty ; 
for there is a constant intercourse between Waterford and Liver- 
pool, and the assured must have known of the loss long before 
the 25th, or even the 18th of February / It may however be 
material to know when they had the first notice of it. 

It was then suggested by the plaintiff's counsel that in fact 
the otter to abandon was made before the 18th, and refused by 
the underwriters ; after which a more formal notice was given 
on the 18th. 

Lord Ellknboroctgu, C. J. Let the case then stand over, 
and see if it can be amended by the addition of the fact sug- 
gested. Wc can only pronounce on the case presented tons, 
and on that case, as it appears to us at present, we are of 
opinion that the abandonment was out of time. It was not in 
fact, as it turned out, a total loss; but during the time it was 
.submersed in the water it might have been treated as such ; they 
did not however treat it as a total loss at that time, but con- 
tinued labouring on the vessel and cargo on their own account 
for some time afterwards, from the Hist of January till the 18th 
of February, and had succeeded in preserving part of it, and 
did not elect to abandon till they found that it would not an- 
swer to keep to the cargo; and when they did abandon it was 
no longer in fact a total loss. But an abandonment must be 
made within a reasonable time: and I rather conceive that it 
is the province of the Judge to direct the jury as to what is 
a reasonable time under the circumstances. 

Lb Blanc, J. The assured must not take the chance of en- 
deavouring tq make the best of the accident for himself, and 
when he finds that it does not answer, then to abandon to the 
underwriters. 
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Per Curiam, Let there be judgment nisi for the 

delivery of the postea to the de- 
fendant, unless in the course of the 
term any additional facts can be 
stated to alter the case. 

Park , who was counsel for the defendants, observed, in the 
course of the argument for the plaintiffs, upon the case of 
Manning v. Newnham , that Lord Mansfield relied in his judg- 
ment on the circumstance, that the whole cargo could not be 
re-shipped and forwarded to the place of its destination, and 
that the assured was not bound to ship part only. And he also re- 
ferred to Allwood v. Jlenekell , (a) where Lord Kenyon said, that 
“ the assured must make liis election speedily whether he will 
abandon or not. He cannot lie by, and treat the loss as an 
average loss, and take measures for the recovery of it, with- 
out communicating that fact to the underwriters, and letting 
them know that the property is abandoned to them.” 

On a subsequent day an affidavit was produced on the part of 
the plaintiffs, by which it appeared that the assured had re- 
ceived notice of the loss on the 2d of February by letter, which 
was immediately communicated to some of the members of 
the Company, with an offer to abandon, who declined to ac- 
cept such abandonment, but referred the assured to their com- 
mittee, who afterwards confirmed the refusal, contending that 
it was only a case of average loss: in consequence of which 
the formal notices stated in the case were sent. It was there- 
fore proposed that the notice of abandonment should be stated 
as having been given on the 4th, instead of the 18th and 
25th, but this not being acceded to on the part of the defend- 
ants, the Court awarded a new trial. 

(«) Sittings after Midi, 179'?, Park, 17 -. 
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The Sessions 
presumed 
that an in- 
denture of 
apprentice- 
ship executed 
30 years be- 
fore, and 
under which 
the appren- 
tice had regu- 
larly served 
his time for 


T WO justices by an order removed William Lee , Sarah his 
wife, and their children by name, from the parish of Long 
Buckby in the county of Northampton , to the parish of Newport 
Pagnell 9 in the county of Bucks. The Sessions, on appeal, 
quashed the order, subject to the opinion of this Court on the 
following case. 

The .pauper, William Lee , who was the illegitimate son of 
Mary Lee , was born in the parish of Newport Pagnelt , and in 
the year 1774 or 1775 was bound apprentice by indenture to 


se ^ en years, John Dickens of Long Buck by, shoemaker* for seven years, for 
denture was” d premium of 121. which was paid, and the indenture regularly 


given up to executed by tlfr pauper, his mother, and Dickens , the master, 
vedtobe fost” w ^h whom the pauper served his full time in Long Buckby. 
and when Only one indenture was executed, which after seven years was 
v^ch hewas S* vcn to the pauper, and was proved to have been lost. For 12 


settled under years past the pauper had resided at Long Buckby , during which 
tiire'had^rc- ^ me he had been often relieved by that parish, and had re- 


lieved him ceived town’s money from it; which town’s money is given away 

12 ^ l *cars St Christmas to parishioners ; and no further evidence was given 

was properly by the appellants. But the respondents proved by the deputy 

stamped m register and comptroller of the apprentice duties, that it did not 
proportion to ° , , . , ^ . . , _ 

the appren- appear that any such indenture had been stamped with the pre- 

received b 12/ m * um stam P> or * inrolled, from the year 1773 to the 16th of 
the master: JWy 1805. The respondents insisted that the appellants ought 


although the to have given further proof of the payment of the duty, and 
terarul comp- °f the inroilment : but the Court were of opinion that after the 
trailer of the length of time elapsed they might presume that all had been 
provwl^that 8 riffhtly done. And the pauper having done no other act to 
ltdid notap- gain a settlement, the order was (plashed, 
office 'that 0 When this case was called on, Day veil and Beauclcrk were 
any such in- to have supported the order of Sessions : but The Court desired 
heen U sfam a > t0 * lcal w ^ lat objection could be urged against the presump- 
ed°or inrol\cd tion which the justices had made from length of time, which 
dl rio(f* l and ^ not a PP c ^ r to be an unreasonable presumption. 

Sic'judgment Morrke , contra, said, that the justices could not properly 
ofthejustices presume that every thing had been rightly done when the in- 
ed in B . R. denture was executed, against the evidence adduced by the 
stamp officer to shew that the duty had not been paid; for if 
•[ & ] the 
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the duty had been paid, the presumption was that it would 1805 * 
have been inrolled at the head office in London , in the usual The Kino 
and proper manner. against 

Lord Ellenroroucii C. J. The question before the justices 
was, whether the presumption that all was rightly done, after Louo^ 
the lapse of so many years, were sufficiently rebutted by the ne- Buckby. 
gative evidence of the officer: they thought not, and we cannot 
say they have done wrong; for the presumption of law is to 
be favoured; and against the negative evidence they may have 
set the possibility of an irregularity in the returns made to the 
office. 

Per Curiam , Order of Sessions confirmed, (a) 

(</) Vide He c v. East Knojjlc, Burr . S. C. 161 , and Row v. Badly, 

1 Const. 400. 


Board, one, &e. against Parker. S'w'q otti*’ 

[47 ] 

T HE Plaintiff, who was an attorney of this Court, residing re 

in Bath, did business there for the Defendant, and brought not within 
his action in B . 11. for 4/. 19*., as appeared by the bill of^^ 0 ^ u?l 
particulars, and obtained a verdict for 4L 8s. 6d. at the last Conscience 
assizes at Bridgewater. And a rule was obtained in this term, act 39 and 40 
calling upon the plaintiff to shew cause why a suggestion CO mpellable 
should not be entered on the roll under the stat. 39 & 40 Geo. 3. to sue ^thcre 
c. 104. (local acts) that the original cause of action did not (ler 5 / at t ^ e 
exceed 5Z., and that the same was recoverable in the Court of peril of costs. 
Requests of the city of London: which rule was founded upon 
an affidavit, that at tlie time of the debt contracted, and of the 
action commenced, and from thence hitherto the defendant was 
an inhabitant of and resident within the city of London , and 
liable to be sued in the said Court of Requests. 

Lens Ser jt. and Burrough shewed cause against the rule, and 
contended that attornies , jdaintiffs, were not within the act, 
though attornies, defendants, were brought within It by the 10th 
clause. The preamble recites doubts whether “ attornies and 
“ solicitors, and other officers of any of the courts of law or 
“ equity were subject to the processes of the said court,” which 
cau only apply to such persons sued as defendants; and then the 

D 2 10th 
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10th clause enacts, “that no privilege shall be allowed to ex- 
“ empt any person from the jurisdiction of the said court on 
“ account of his being an attorney, &c., but that all attornies, 
" Sec. shall he subject to the several processes, orders , judgments , 
“ and executions of the said court, in the same manner as any 
“ other persons,” & c. Now plaintiffs cannot be subject, as 
such, to processes or executions; and though judgment of nonpros 
would apply to them, yet taking the words in the order in 
which they stand, it appears that the judgments meant were 
judgments against those thereby made subject to process, especi- 
ally as followed by executions . And the operation of the whole 
clause was to prevent such persons from availing themselves of 
their privilege to be sued in their own courts. Besides, there 
Is good reason for the Legislature making a distinction in this 
respect between attornies plaintiffs and attornies defendants ; for 
if the former were within the Court of Conscience act, they 
would be let loose from all the the restraints of the stat. 2 Geo . 2. 
c. 23. s. 23. where the demand was for less than 5/. They 
then referred to Gardner v. Jessop, (a) where it was liolden that 
an attorney defendant was not within the Middlesex Court of 
Conscience act, ( b ) containing words as general as the general 
provision in the a^t in question; which construction was con- 
firmed in Wiltshire v. Lloyd ; (c) and to Hussey v. Jordan, (d) 
cited in the latter case, where a plaintiff attorney was deter- 
mined not to he within it. 

Pell, in supportof the rule, relied upon the positive provisions 
of the stat. 39 Sc 40 G. 3. c. 104. including attornies by name. 
There was no question, even before that act, that attornies plain- 
tiffs might sue in the London Court of Conscience as it existed 
under the former acts; the only question was, Whether attor- 
nies defendants were subject to the process of the Court, of 
which the doubt is recited in the preamble : then the 10th 
section expressly enacts, “ that no privilege shall be allowed to 
exempt any person from the jurisdiction on account of his being 
an attorney,” Sec. than which nothing can be more general, to 
include attornies plaintiffs as well as defendants; and then it pro- 
ceeds, “ that all attornies, &c. shall be subject to the several 
“ processes, orders, judgments, and executions of the said court, 

in the same manner as any other persons are subject, ” &c.; 

(a) 2 Wil*, 1*2. (h) 'i'6 Geo, Q, c. 33, (r) Dong!, 381, 

(d) B, Ji , T. 23 Can 3. ib. 38«. 
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using the same words as occur in the 5th section, which cer- 
tainly includes plaintiffs as well as defenda?its. Then the case of 
attornies being declared by the 10th sect, not to be exempted 
from the operation of the act, the general words of the 12th 
sect, will attach upon them as well as upon others. 

Lord Er.LKNBoaouGH C. J. The case of attornies plaintiffs 
having been liolden not to be within the act of the 23 Geo . 2. 
r. 33. establishing the Middlesex Court of Conscience, the words 
of which are equally general with the act in question, the same 
reason holds for determining that attornies plaintiffs are not 
within the latter. And this act itself furnishes a ground for 
this construction in aid of the established precedent; for it re- 
cites a doubt whether attornies were subject to the process of the 
London Court of Requests, which can only apply to attornies 
defendants , and then by , 9 . 10. it expressly subjects attornies to 
the several “ processes , orders, judgments, and executions” of the 
said court: which words, standing in that order, and with re- 
ference to the doubt stated in the preamble, must be taken to 
refer to defendants ; and then the maxim applies that expressio 
unius est exelusio altering. It therefore seems that the Legisla- 
ture itself meant to make the distinction. And if the meaning 
of the act of parliament were only doubtful, it certainly is one 
which the court would not be inclined to extend the construction 
of beyond what they were compelled to do by the terms of it: 
for it is sufficiently hard upon any person, residing perhaps at a 
great distance from London, to be compelled to go and prosecute 
his suit there for a trifling sum because his debtor lives there# 

The other Judges concurred upon similar grounds. 

Rule discharged. 

The like rule had been obtained in another case of Hodding 
v. Warrand , in this term, under circumstances similar to the 
above, with this difference only, that both plaintiff and defend- 
ant were attornies: against which Burrough and Casberd were 
to have shewn cause; but Erskine and Comyn abandoned it, as 
not being distinguishable from this case. 
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thafaco^ 11 HT®® declaration stated, that the Defendants and one H. G. 
fendant was" JL Macnab , wftieft mid H. G. Macnab by due course of late , foi.9 
due course been outlawed at the suit of the Plaintiff in this plea and suit , and 
fawcdaUhe st ^ remains so outlawed, heretofore, to wit, on, &r. at, Ike. 
suit of the according to the usage and custom of merchants, made their 
pkaafdmti 1 , 8 certa i n bill of exchange, &c. and so the plaintiff proceeded to 
is sufficient count in the usual form as the payee of the said bill, which was 
proutpatet dishonoured, against the drawers. To this there was a demur- 
per recordum • rer, stating for special cause, that it is not alleged in the decla- 
[ bl ] ration that there is any record of the supposed outlawry therein 
mentioned, nor has the plaintiff offered to verify his allegation 
by the same record; and that neither the time of the outlawry 
was mentioned, nor that Macnab was outlawed in the court of 
our lord the king before the king himself : and joinder. 

W. E . Taunton , in support of the demurrer, said that the al- 
legation of the outlawry should have run thus ; “ which said 
if G . Macnab by due process of law had in the court of our lord 
the king, before the king himself here, was and still is outlawed 
at the suit of the plaintiff in this same suit in the same court ofour 
said lord the klhg, as by a record thereof now remaining in the 
said court and in full force appears.” And this, he said, ought to 
be alleged in order to enable the defendants to take a specific 
issue upon the existence of the record itself of outlawry ; for to a 
proper averment of outlawry nun tiel record may be pleaded : (a) 
In Gye v. Goddard , ( b ) in case upon a joint contract against 
two, one was outlawed, and before declaration against the other 
it was entered on the roll €t Et sciendum est quod A. B. (the 
party outlawed) is outlawed and this was holden to be no suf- 
ficient averment of outlawry, and judgment against the other 
was thereupon arrested. And in Symonds v. Parmenter and Bar - 


(а) Coutanclie v. Lc Ruez, 1 East, 133. and Now lan v. Geddcs , ib. 

634. 

(б) 1 Sid. 173. The same case is reported 1 Keb. 642, where it is 
said to have been adjourned : and one of the objections there taken was, 
that it was not said that the defendant was outlawed super breve i/lud: 
and another was, that the sciendum was no express averment ; especially as 
there placed. 


row 
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row, (a) which was a joint action, the reporter states, that in 
the declaration the record of outlawry against Barrow was set 
forth, as was necessary; and the defendant Parmenter, craved oyer 
*of the original writ and record of outlawry, and then pleaded 
mil tie/ record . So in IVighfamn v. Mullens , (b) in an action 
against the marshal for an escape, it was alleged that the prisoner 
was committed to the custody of the marshal at the suit of the 
plaintiff, as by the said commitment may more at large appear; and 
this was liolden ill on special demurrer, because it did not appear 
that the commitment was of record, till when the prisoner was 
not in point of law in the marshal's custody. That, as well as 
the present. Wens the case of a collateral averment. 

Marri/at contra was stopped by the Court. 

Lord Ei.lknrorougii C. J. If this had been an averment of 
some extrinsic record there might have been some foundation 
for the objection, that it is not pleaded with a proutpatet per re - 
cordtim ; but this is no averment of any collateral record, but that 
the other defendant has been outlawed at the suit of the plaintiff 
in this plea and suit now pending : so that the very record now 
before the Court is the thing which verifies that averment. And 
no one instance can be produced where an outlawry in the same 
suit has been deemed necessary to be pleaded with a prout patet. 
What is said in the report of Symonds v. Parmenter , as to the 
necessity of setting forth the record of outlawry against a cq-de- 
fendant, is merely the language of the reporter, for which there 
is no foundation : all that the Court decided there was, that if 
the outlawry were set forth, it must appear to be consistent with 
the other proceedings in the cause stated on the record; and 
that if it were not, advantage might be taken of it. 

The other Judges concurred, and Lawrence J. added, that it 
had never been usual in his own experience or in that of any 
of his brethren, somo of whose experience in pleading had been 
very extensive, to allege the outlawry of a co-defendant in the 
suit with a prout patet, &c. And on reference to the more 
ancient precedents he could find no such averment in Brownl. 
JRediv . 197. 1 LilL Entr. 20. 1 Brown . 177* He also referred 
to Impey’s Pleader , 341. 

Judgment for the defendant, (c) 
(a) 1 Wils. 78 . 86 . 97 . (b) 2 Stra. 1226 . 

(c) In Saundersoti and another v. Hudson, 3 East; 141. the allegation of 
outlawry was, “ which said J. S, and /. X), L % have been in due manner 

outlawed. 
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^lea assum P s Rj the first count was upon a promissory note 

tion on a pro- made by the Defendant on the 15th of August 1801, to the 

missory note Plaintiff for 50/* payable eight months after date. The second 
and for mo- . . __ . . . 

ney lent, that count was upon another promissory note tor oU/. payable to the 

a^uncertifi ^ P* a * ntl ^ at s * x mon ^ ls a ^ ter the same dale. And the sixth count 

cated bank- was ^ or money lent. Upon all the other counts a noli prosequi 

rupt, and that was entered. Pleas; 1 . Non-assumpsit. 2. That the plaintiff 

requfrc^thc before the promises and causes of action in the declaration rnen- 

detendant to tioned being a trader, &c. and indebted to W. 8. in 100/., 

the money™ became a bankrupt ; and thereupon a commission of bankrupt 

claimed by issued on the 5th of June 1801, of that date, on the * petition of 

anVit^no 1 ^ & by virtue of which he was duly declared a bankrupt ; 

good replica- and that afterwards, and before the making of the promises, 

causes of ^ac- V1Z ' ou tbe7th of July 1801, by indenture made and signed by 

tion accrued three of the commissioners (in the custody of W. 8. and S. D. 

a ia1ntiff C be anl * not defendant) “ an d singular the goods, chattels, 

came bank- wares, and merchandizes, effects, debts, sum and sums of mo- 

rapt, and that ne y an d a n other personal estate whatsoever whereof the plain- 
thedefend- .. . , . , . , 

ant treated tiff was possessed, interested in, or entitled unto at the tune he 

widi the became a bankrupt, or at any lime since , and all the estate, right, 

person capa- title, interest, equity of redemption, property, claim, and de- 

ble of receiv- mand whatsoever of the plaintiff of, in, or to the premises, or 

thosc^be- 1 ” an y P art thereof, were in due manner, bargained, sold, assigned, 

halves, and and set over to the said fV. S. and S. D. in trust for the benefit 

missioners 1 ”" ^ ie creditors of the plaintiff.” And that the several promises 

had made no and causes of action in the declaration mentioned were first 

menfof tS* ma( ^ e an d brst accrued to the plaintiff after the time when he 

said notes was so adjudged a bankrupt, viz. on the said 15th of August 

and money: jgQj . an( j that the plaintiff has never obtained his certifi- 

neral assign- cate. That after the making of the promises, &c. viz. on 

ment of the j s t November , 1804, the said W. S. and S.D. as assignees as 

er» passes to aforesaid, required the defendant to pay to them the several sums 

the assignees i n the declaration mentioned, supposed to be due from the 

of the bank- 9 rr 

, rupt all his 1 

after acquir- 
ed as well as outlawed in the said court of our said lord the king before the king himself, 
present per- an( j still are, remain, and continue outlawed f and this was holden not to 
tyanif deEts" ^e sufficient without adding that they were outlawed in that suit : but no 
*[ 54 3 * P roni was Q° n f en 4ed to be necessary. 

defendant 
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defendant to the plaintiff; by reason of which promises, and of 1805. 
the said indenture, and by force of the statutes, &c. the said IV. S. j^^chen 
and S. D. as such assignees, &c. became and were entitled to the against 
several sums and causes of action in the declaration mentioned, Bartscii. 
if any such there are, &c. Replication ; That the promissory 
notes in the first and second counts were made by the defendant 
to the plaintiff, and the money in the sixth count was lent by the 
plaintiff to the defendant, after the plaintiff became a bankrupt, [ 55 ] 
and after the issuing of the commission, and after the making of 
the assignment in the last plea mentioned ; and that the several 
promises and causes of action, &c. accrued to the plaintiff after 
he became a bankrupt, and after the said commission and assign- 
ment, &c. : and that the defendant, at the times when the said 
promissory notes were made and delivered by him to the plaintiff 
and when the said money was lent, &c. treated with the plaintiff 
as a person capable of receiving' credit in those behalf's. And that 
the said commissioners, &c. have not at any time since the making 
the s<dd notes , &c. nor since the said money was lent, &c. nor 
at any time since the several causes of action, he. accrued, bar- 
gained , sold , assigned , or set over to the said IV. S. and S. D. or 
to any person in trust for the creditors of the plaintiff the said 
promissory notes or the said money mentioned to be lent, he. 
or any of the estate and effects of the defendant which accrued 
or came to the plaintiff since the making of the assignment in 
the plea mentioned, he. General demurrer, and joinder. 

Richardson , in support of the demurrer, contended, 1st, that 
the general assignment of the bankrupt’s estate and effects from 
the coinm-ssioners to the assignees passed the future as well as 
present personal property of the bankrupt, and, 2dly, that not- 
withstanding the defendant may have, as it is said, treated with 
the plaintiff, the bankrupt, as a person capable of credit, yet he 
may still dispute his right to recover after notice from the as- 
signees. 1st, It is not necessary to question but that a bankrupt 
is entitled as against all others than his assignees to future earn- 
ings made after his bankruptcy. Rut he has only a qualified 
right, subservient to that of his assignees. The stat. 13 Eliz. [ 5(3 ] 
c. 7. s. 1 1. first gave the future effects of a bankrupt to his cre- 
ditors whose debts remained unsatisfied. And in Fowler v. 

Down , (a) where the Court held that an unccrtifieated bank- 

(«) 1 Dos. <$’ Pul. 44 - 8 . 

nipt 
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nipt might maintain trover for goods assigned tohim as a security 
for money advanced by him after his bankruptcy, and which 
were in the hands of a third person. Heath J. stated that the 
ancient practice was for the commissioners to assign specific 
parts of the bankrupt’s property to each particular creditor, till 
the stat. 5 Geo . 2. c. 30. which directs the choice of assignees 
for the benefit of the creditors, when it became the practice 
to make a general assignment. And the distinction was taken 
by Lord Hardwicke in the case Ex parte Proudfoot 3 (a) that all 
future personal estate is affected by such assignment, and that 
every new acquisition vests in the assignees: but that as to future 
real estates, there must be a new bargain and sale. And this, 
as applicable to personal estate, was recognized in Evans v. 
Maun ( b ) and in Martin v. O'Hara . (c) In Tudicay v. Bourn (d) 
there was indeed a second assignment in fact made of a legacy 
which had been bequeathed to the bankrupt after his bankrupt- 
cy ; but that was ex abundant i can tela, and no opinion given as 
. to the necessity of it. The only dictum in support of the ne- 
cessity of such a subsequent assignment of personal property ac- 
quired after the bankruptcy is the extra-judicial opinion of the 
Lord C. J. Eyre , in Fowler v. Down; for the only point neces- 
sary to be decided, and on which the rest of the Judges did de- 
cide the case, was that as against all the world except the assignees 
the bankrupt had a properly in after-acquired goods : and it is 
clear that even a special property is sufficient to maintain trover; 
as in Armory v. Defamirie . (c) But here the assignees have dis- 
affirmed the property in the bankrupt ; and the Court must pre- 
sume that there are unliquidated debts of the bankrupt remain- 
ing; the commission still subsisting, and no certificate having 
been granted, and the assignees having put in their claim: at 
least sufficient appears to call on the plaintiff to shew that all 
his prior debts were discharged. 2dlv, The answer to the plea 
set up in t he replication, that the defendant treated icith the plain- 
tiff as a person capable of credit, is founded on what was said by 
Duller J. iu Fowler v. Down: but as he also admits that the as- 
signees may disaffirm the bankrupt’s title to after-acquired pro- 
perty, and that “ if they claim they shall succeed,” it reverts 
to the original question of property. And all the authorities, 
taken together, shew that the bankrupt has only a qualified right 


(a) X Atk. 252. (/;) Cony. (r) lb. 823. 

(</) 2 Burr . 716, (c) 1 Stra\ 505. 

to 
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to property acquired after his bankruptcy and before liis certifi- 
cate, that is, subject to the claim of his assignees, and as against 
all the world but them. Ashley v. Kell, (a) Hopkins v. Dew- 
ar, \h) Laroche v. Wakcman , (c) Silk v. Osborn , (d) Evans v. 
Brown , (e) and Webb v. Fox . (f) If there beany exception to 
the general rule, it is in favour of the exclusive claim of the 
bankrupt to his personal earnings, as it seems to have been con- 
sidered in Chippendale v. Tomlinson ; (g) though there was no 
interference of the assignees, as in this case. There is, however, 
no allegation that the promissory notes in question were the 
earniugs of the bankrupt’s personal labour, which ought to have 
been pleaded if meant to be insisted on : though if they were, 
yet having been reduced into the shape of general property, they 
would at any rate become liable to the claim of his assignees. 

Littledale contra. The mere circumstance of becoming a 
bankrupt does not deprive a man of liis property till an assign- 
ment. of it under the bankrupt laws : the commissioners them- 
selves have no property in the bankrupt’s estate and effects, 
but only a power to assign them for the benefit of the creditors. 
The stat. 13 Eliz. c . 7- 2. directs the assignment to be by 
deed indented and inrolled to each of the creditors rateably in 
proportion to his debt : that applies to existing property at the 
time. Then the 11th section extends to his future estate and 
effects (where the debts remain unsatisfied) and directs that 
they shall “ by the commissioners, &c. be bargained, sold, ex- 
“ tended, delivered, and used for payment of the creditors in 
“ such like manner and form as other the lands, &c. goods and 
u chattels of the bankrupts, which they had when they were 
“ declared//;’.^ to be bankrupts.” Next, the stat. 1 Jac. 1. c. li>. 
s. 13. enables the commissioners to assign debts due, or to he due , 
to the bankrupt, to the use of the creditors. The stat. 5 Ann. 
c . 22. first directed the commissioners to assign the bankrupt’s 

(a) 2 Stra. 1207. ( b ) Bull. N. P. 153. and Ca. K. B. 109. 

00 Peake s N. P. Cas, 140. (d) 1 Kps. N. P. Cas . 140. 

00 lb. 170. 

(/) 7 Term Rep . 391. and vide Webb v. Ward , ib. 297. 

(g) Tv. 25 G. 3. B. R. Cooke's Bankt. L. 200. 1st. edit, In my MS. 
note of that case Mr. Justice Bullcr says that ct the bankrupt had an un- 
doubted right to sue for the profits of his labour; but supposing a person 
in his situation should gain a large sum of money or considerable effects, 
then such money or effects would undoubtedly be liable to his assignees.” 

property 
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property to general .assignees, which was followed by the stat. 

5 Geo. 2. c. 30. .v. 26. 30. making the like provision. And even 
since these statutes it has never been doubted but that there 
must be a new assignment o i future real estate. Then what 
distinction is there between real and personal estate in this re- 
spect, since it is admitted that there must be an assignment of 
the latter in the first instance as well as of the former. With 
respect to wills where the distinction exists, it is founded on the 
statute of wills, (a) which only gives a power to devise lands 
which the party has at the time of making his will ; the words 
of the statute being “ haring lands.” But with respect to per- 
sonal property, the will is ambulatory till the death : though 
perhaps the better reason is that the legatee claims under the 
executor, who has the legal estate in trust for him. [Ld. Ellen - 
borough C. J. asked why future debts to be due , as well as debts 
due at the time to the bankrupt, might not pass by one deed, un- 
der the stat. 1 Jac. 1 . c. 15. s. 1 3. which says u that the same grant 
(not grants,) assignment, or disposition of the said debts, in form 
aforesaid to he made by the said commissioners, shall vest the 
property,” &c.] That only means that the debts might he as- 
signed by the same instrument as the rest of the bankrupt’s 
estate. [Lc Blanc J. If the words will admit of two senses, 
does not the universal practice, not to make a separate assign- 
ment of future personal property, shew the sense in which they 
have been always understood since the passing of the act ?] 
Here only existing debts were assigned, and not such as might 
thereafter become due; (to which it was answered that the as- 
signment was in the common form.) In Jacobson v. Williams , ( b ) 
Ld. Chancellor Coivper , in answer to one objection that the as- 
signment was made by the commissioners before the legacy in 
question had vested in the bankrupt’s wife, seemed to consider 
that a new assignment would supply the defect; and Ld. C. J. 
Eyer' s opinion in Foivler v. Down ( c ) is very strong as to the 
necessity of a new assignment. And the opinion of Ld. Hard - 
u'lcke to the contrary in Ex parte Proudfoot (d) was not neces- 
sary ; for the petition was dismissed. 2dly, The defendant having 
treated with the plaintilf as a person capable of credit, cannot 
now object to the want of his certificate, however the plaintiff 
may be answerable over to his assignees, or however the assignees 

(a) St H. 8. c. 5. 1. (ft) 1 P. IL/IS.383. 

(c) 1 Bos. «$• Pul. 17. ((/) 1 Aik. 253. 
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might luive sued the defendant. And the defendant might 
have avoided all difficulty by paying the money to the assignees. 
The cases of Chippendale v. Tomlinson , (a) and Osborne v. Silk , ( b ) 
establish the distinction, that the assignees have no claim upon 
the personal earnings of the bankrupt : and that the contract- 
ing party having treated with the bankrupt as a person of credit 
is precluded from objecting to the action by him for the value 
of his work and labour and materials furnished after the bank- 
ruptcy. Then if it were competent for the bankrupt to con- 
tract at all, the contract must be mutual, and the notice given 
by the assignees cannot vary it. Besides, the recovery of the 
money by the bankrupt is not inconsistent with the claim of 
the assignees, to whom he is accountable, and who may sue 
in his name. 

Lord Ellen roro non C. J. If this were a case in which wo 
were called upon to decide for the first time upon a recent sta- 
tute framed in the terms of the stilt. 13 FAiz. c. /• there would 
be strong ground for the argument that a second assignment 
of after-acquired personal property was as necessary as a second 
assignment to pass lands acquired by the bankrupt after his 
bankruptcy ; which latter lias always been the case. But the uni- 
form tenor of the decisions has been that the general assignment 
of personal property by the commissioners in the first instance 
passes all the future acquired as well as present personal pro- 
perty of the bankrupt. And that opinion has always prevailed 
in practice, though perhaps the opinion obtained at first with- 
out duly weighing the words of the lltli section of the statute. 
But after so great a length of time, and such a mass of property 
conveyed in this manner, it would be too much now to say that 
all which has been done is erroneous, and to put a new con- 
struction upon the act: especially when the argument in sup- 
port; of the construction which has prevailed on the statute* of 
Elizabeth has acquired force from the wording of the statute 
1 Jar . 1. e. 15. s. 13. which directs that the commissioners shall 
have power to grant and assign all debts due or to be due to the 
bankrupt to the use of his creditors by the same grant, assignment, 
or disposition, &c. Now whether or not the practice of making 
but one assignment of personalty, including future as well as 
present acquired property, has grown up by adverting to this 
provision in the statute of James, as construing and controlling 
(«) Cooke's B, L, fJGO, (6) 1 Esp, N. P, Cus. 140. 

the 
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the meaning of the statute of Elizabeth , I do not know ; but 
certain it is that since the statute of James the opinions and 
practice have been uniformly one way : and it would now be 
highly dangerous to revert to a critical exposition of the 
words of the statute of Elizabeth. Tudway v. Bourne seems 
to be the only case where a second assignment of personalty is 
said to have been made : but nothing turned on that. And 
though some opinion on the subject w T as thrown out in Jacob- 
son v. Williams , yet it was not made the ground of decision. I 
observe what is said by the Chief Justice in Fowlei * v. Down , 
which, if it were res Integra, might have great weight : but it 
is not fit to enter too deeply into a critical disquisition upon the 
words of an act of parliament of long standing as if it had passed 
but yesterday, laying aside the experience and practice of cen- 
turies. And all the other Judges there agreed that if the as- 
signees claimed, they were entitled to the property ; and such 
also was the opinion of Lord Kenyon in La Roche v. Wakeman . 
Then, 2dly, it is contended that the objection cannot be set 
up by a third person, and Chippendale v. Tomlinson is referred 
to, as shewing that the bankrupt is entitled to the earnings of 
his personal labour ; without which, it is said, lie would be left 
to starve, which could not have been intended by the Legisla- 
ture. The hardship of that case might perhaps have warped 
the opinion of the Judges, when the evil might have been better 
remedied by statute. There is now, however, an inveterate 
practice of above 20 years in support of that series of cases. 
But no question of that sort arises here. And with respect to 
the defendant’s having given personal credit to the bankrupt, 
and thereby concluded himself from objecting to his want of 
property in the notes sought to be recovered, the answer is 
plain, that if I treat with a man upon the footing of his having 
property in a thing, and it afterwards turns out that he had 
none, the very foundation on which I treated with him fails. 
Then the assignees, whose property this is, have done every 
thing short of force to reclaim it : they have required the de- 
fendant to pay the money to them. Those, therefore, who are 
admitted by the general current of authorities to be competent 
to disaffirm the right of tlic bankrupt, have disaffirmed it by 
insisting upon their own claim. 

Grose J. After the opinion of so able a Judge as Lord 
Hardwicke delivered in the case Ex parte Proudfoot , and the 
practice which has ever since subsisted, it would be removing 
land marks to doubt the power of the commissioners to assign 

the 
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the future personal property of the bankrupt, as well as that 
which he had at the time of the bankruptcy. Then it is impos- 
sible, after the general assignment, for the bankrupt, who has 
never obtained his certificate, to recover this debt against the 
consent of his assignees, who have the legal right to it. And 
this doctrine has been confirmed by Lord Mansfield and Lord 
Kenyon . 

Lawrence J. I am of the same opinion on both points. 
It is too late now to give a new construction to the statute of 
J Elizabeth, different from what has always hitherto prevailed. 
And in all the modern cases where the action brought by the 
bankrupt against third persons lias been sustained, it has been 
distinctly stated that the bankrupt can only recover where the 
assignees do not interfere : and here it is expressly stated that 
they do interfere, and require the defendant to pay the debt to 
them. Then if the plaintiff meant to insist that the assignees 
were suing in his name, that should, if material, have been replied. 

Le Blanc J. All doubt upon this subject ought to be at 
rest. For whatever opinions may have been thrown out by 
different Chancellors or Judges, it has been long ago deter- 
mined that no second assignment of personal property coining 
to a bankrupt is necessary. The only case where it ever ap- 
pears to have been made is in the case of a legacy ; and the ge- 
neral practice lias been invariably otherwise, and it would be 
dangerous, to shake it. Then, 2dly, all the cases admit that the 
superior title of the assignees must prevail where they come for- 
ward. Where interlocutory judgment has been recovered by 
one who afterwards becomes bankrupt the Court lias always 
listened to the application of the assignees to proceed with the 
suit in the bankrupt’s name, (a) So, on the other hand, in ap- 
plications for costs ; where an action lias been brought by the 
assignees for their own benefit, in the bankrupt’s name, the 
Court has required them to give security for the costs, (b) All 
that the Courts have said in any case is, that where the assignees 
do not interfere, one who has contracted with the bankrupt 
after his bankruptcy shall not protect himself on their account 
against the claim of the bankrupt : hut that is in effect saying 
that if the assignees do claim adversely, the bankrupt shall not 
recover from the party that which is in law the property of the 
assignees and claimed by them. — Judgment for the Defendant. 

(a) Vide 2 Tidd's Frac. 844. 

(b) lb. et vide Webb v, Ward, T Term Fep t 206, 
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Saturday, 
Nov. 23d. 


The Kinc, against The Hon. Roivr. Johnson* 


The publisher PTG1HE plea of the Defendant, one of the Judges of the Court 
Ke^iste^re- ^ Common Pleas in Ireland , to the jurisdiction of this 
ccivcsanano- Court, having been over- ruled, (a) he pleaded not guilty to the 
teVTcndcrinn; indictment found by the grand jury of the county of Middlesex ; 
certain politi- wliicli charged him with the publication in that county of cer- 
eal intorma- ta * m iit )C i s upon the Administration of Government in Ireland , 

tion oil Irish 1 J 

affairs, and and amongst others upon the Lord Lieutenant and Lord High 

1*2*8 t0 Chancellor of Ireland; and the trial was had on this (lay at the 

whom his lot- bar of the court by a jury of the county of Middlesex . In the 

ters should course of the trial, the publication of the libels having been 
ho directed; . , , . , . . . - . . 

to which an proved to be made in that county, by insertion ot them in Mr. 

answer is re- Collett's Weekly Register, which was printed and published in 
Register; af- Westminster, the following evidence was given on the part of the 
ter which he crown to shew that such publication was made by the procure- 
lettcnTh^tlie uicnt of the defendant. Mr. Collett, the publisher of the Re- 
sume hand- gistcr, proved that before the publication of the libels in his 
rcctcd”*is^ 1 " paper, he had received an anonymous letter (the original of which 
mentioned, lie believed to be destroyed) in the same hand writing as the libels 

and having which lie afterwards received: in which letter (parol evidence 
the Irish post t 

mark on the of which was admitted, alter objection taken and over-ruled, to 
which ?wo for this purpose) the writer enquired whether it would 

letters were be agreeable to Mr. Collett to receive for publication in his 
proved] t° be Register certain information of public affairs in Ireland; and if 
writing ofThc it were, hi* was * desired to say to whom such information was 
defendant, t () be directed. In consequence of the receipt of this letter, which 
loUeHmvino- was published ill the Register, Mr. Collett , through the medium 
been destroy- 0 f the same Register, requested the promised information to he 
sufficient**' 1 directed to Mr. Bndd, No. 100, Pall Mall, whose shop was at 
ground for that time used by Mr. Collett for the publication of bis Register, 
have "tile lei- where letters of communication were addressed to him, and 

ters read, aud from whence he received them ; his own house being in Duke - 
the letters 

themselves containing expressions of the writer indicative of his having sent them to the 
publisher of the Register in Middlesex for the purpose of publication, the whole is 
evidence sufficient for the jury to find a publication by the procurement of the defendant 
in Middlesex . 


*[ G6 ] 


(i a ) Vide this case, upon demurrer to a plea to the jurisdiction of the 
Court, t» East, 583—603. 

street, 
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street , Westminster . After this intimation Mr. Cobbett received 1005. 
in due time two several letters, containing different parts of the 
libels in question, both in the same hand- writing with the letter against 

previously received. Both the letters came under cover, but the 
covers were believed to be either destroyed or lost, having been Johnson. 
thrown aside as useless ; and therefore parol evidence was ad- 
mitted to prove that they had the Irish post-mark upon them, 
and were directed in the manner pointed out in the Register. 

The first of the letters, dated 29th of October 1803, was re- 
ceived and the cover opened by Mr. Budd, who thereupon sent 
it, together with the cover opened, to Mr. Cobbett in Duke-street, 
by a person in the office whom the witness did not recollect. 

But in consequence of his desiring Mr. Budd not to open any 
other letters so directed, Mr. Cobbett received the next letter, 
which came to Mr. Budd by a subsequent post, unopened. Se- 
veral witnesses were then called, who, upon examination of the 
letters so received by Mr. Cobbett , swore to their belief of their 
being the hand-writing of the defendant, who at the period in 
question was an Irish Judge. It was then proposed by the 
Attorney- General that the letters containing the libels should be 
read, which he said contained internal evidence that they were 
written and sent by the writer to Mr. Cobbett for the purpose of 
being published in his Register. But previous to their being [ 67 ] 
read, 

Adam , Park , Lockhart , and Richardson , objected to the read- 
ing of the libels, upon the ground that there was no evidence 
to go to the jury of a publication by the dqfendant in Middlesex . 
Admitting, for the sake of argument, that the letters were in 
the hand-writing of the defendant, there was no evidence that 
he had sent them into Middlesex to be there published ; nor any 
privity established between him and Cobbett the publisher. It 
was not proved that the envelopes were in the defendant’s hand- 
writing ; but papers written by him and not intended for publi- 
cation might have fallen into the hands of another, who trans- 
mitted them to Cobbett . The mere circumstance of the envelopes 
having th c Irish post-mark upon them could not connect them 
with the defendant $ who was not even proved toliave been in 
Ireland at the time. Neither did it appear that the first letter, 
which was opened by Budd, who was not called as a witness* 
was really contained in the envelope which was sent opened with 
it. The second letfer was indeed connected with the envelope, 

Vol, VII, E but 
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but there was no evidence that either of the papers was received 
from the Post-office, which might have been ascertained by 
persons employed in that office. If it were urged that the pa- 
pers themselves contained internal evidence that they were in- 
tended for publication, the same might have been urged in the 
case of the Seven Bishops, where there was clear proof of a 
publication in Middlesex ; for the petition which had been pre- 
pared and signed by them at Lambeth in the county of Surry , 
was found in the king’s hands in Middlesex , (a) and was ad- 
dressed to him : and the only link wanted was that it came 
there by the agency of the Bishops ; ( b ) which was holdcn not 
to be supplied by the evidence of their acknowledgment of 
their hand-writing in that county : (c) in consequence of which 
Lord Sunderland was afterwards called to prove the delivery 
of it by the bishops to the king in Middlesex . 

The Attorney- General, Solicitor- General, Erskine, G arrow, 
Wood, and Abbott , for the crown, were stopped by the Court. 

Lord Ellenborougii C. J. Nothing which falls from the 
Court will over-rule or tend to shake that which was foundly 
ruled in the case of the Seven Bishops, where the only evidence 
at first relied on was of a confession by the defendants, extorted 
as it was, of their having owned in Middlesex, their signatures 
to the petition which had been prepared and signed in the county 
of Surry : but there was no evidence of any publication of the 
libel, as it was then called, (though it was nothing more than a 
decent andhumble petition of those reverend persons to the king,) 
in the county of Middlesex, until Lord Sunderland was called, 
who gave evidence of a publication of the paper in that county 
proper to be left to the jury. But here there is no question of 
the fact of publication by Mr. Cobbett in Middlesex of that which 
is admitted to be a libel : and the only question is. Whether the 
defendant were accessary to that publication ? For if he were, 
the offence is established. For one who procures another to 
publish a libel is, no doubt, guilty of the publication, in what- 
ever county it is in fact published in consequence of his pro- 
curement. Now material evidence of the fact of such pro- 
curement may be collected from the papers themselves, as they 
have been opened by Mr. Attorney-General, which papers, as 


(а) The case of the Seven Bishops, 4 St, Tr , 337. 

(б) lb. S44, 5. 

(c)Ib,345— 9. 3QO-205i 


the 
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the proof at present stands, are in the hand- writing of the de- 1805, 
fendant ; and are said to answer the description of those which 
Cobbett had been previously desired to publish, and which against 
papers came to his hands through the medium pointed out by T 
him in his Register. How then can we be called upon to pro- Johnson. 
nounce that there is no evidence to go to the jury of*such pro- 
curement before we have heard read the papers themselves? 

I am therefore of opinion that we are bound in duty to receive 
the evidence. 

Grose J. concurred in the same opinion. 

Lawrence J. The case of the Seven Bishops does not apply 
to the present. Before Lord Sunderland was called the only 
evidence against the defendants was of a confession by them in 
Middlesex of their hand-writing to a paper which was shewn 
them, which was stated to have been written in Surry ; but that 
was no evidence of a publication by them in Middlesex . But 
here there is clear proof of a publication in Middlesex by Co6- 
bett l , and the only question is. Whether this were done by the 
procurement of the defendant ? Then after it has been proved 
by the witness that he received a notification by letter that he 
should have papers of a certain description sent to him to pub- 
lish, if he would undertake to publish them, to which he had 
given a public answer in his Register in the affirmative, direct- 
ing to whom the papers should be sent ; and when afterwards, in 
consequence of that communication, he receives papers through £ 70 ] 
the channel pointed out by him, papers which are proved to be 
in the hand- writing of the defendant, (as it stands at present,) 
and answering, as they are said to do, the description of those 
before notified to him as intended for publication, must not the 
papers themselves be read ? and is there not evidence to go to 
the jilry for them to decide whether the papers were sent by 
the defendant or by some other person ? 

Le Blanc J. delivered his opinion to the same effect $ and 
added* in answer to the objection that there was not strict 
evidence of a delivery of the letters by the post to Mr. Cobbett , 
that it was not material for the decision of the present question, 
how the letters came to Mr. Cobbett , whether by the poit or 
a private hand j that was matter of observation to make to the 
jury. 

The libels were then read at length, and' in addition to the 
libellous matter charged, contained various expressions declara- 

E 2 tivc 
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1805. tive of the author's intention to have them published in the 
TIiTking ® e B^ ster : an( l paper contained an acknowledgment 

against of the publication of the former part of the correspondence. 
T Ro?t n The defendant afterwards called witnesses to disprove the 

Johnson, hand-writing, and went to the jury upon the fact that the 
libels were not in his hand-writing : but after a trial of some 
length the jury found a general verdict of guilty 


Monday , 
j Nov. 25th, 

[71 ] 


The Kino against The Commissioners of Sewers for the 
County of Somerset. 


U PON a rule to shew cause why certain presentments and 
other proceedings had before these Commissioners, and 


By stat. 

23 II. 8. c . 5. 
the jury, by 

whom a pre- which were returned by certiorari into this Court, should not 

made'tocom- ( l uas ^ ,e d for illegality and improper practices, it appeared 

missioned of that in Easter term 43 Geo . 3. a mandamus had issued to the 

sewers con- comm issioners to make a rate on the owners of lands, &c. within 
cernmg what 

lands are the level ©f Huntsjnll in the county of Somerset which might 

antUubje 1 ^ 1 ^ ave ^ oss ky inundations of the sea for want of a sufficient sea- 

to a certain wall there, or be benefited by such wall, for repaying to B. and 

rate, ought others certain sums advanced by them to R. S. the collector au- 
to be sum- • 1 

nioned by the pointed by a decree of the commissioners in June 1799, for the 

sheriff ymw purpose of making a sufficient wall there: and which decree 

county ‘in pur- directed the money so advanced to be re-imbursed by a rate 

suauceota made on the level. Inconsequence of this mandamus, and 

rectec? to him °f attachments obtained against the commissioners in Hilary 


from the com- term 1804, the execution of which was suspended, the 
fbMhatpur- commissioners, on the 20th of April, 1804, issued a 
pose. And a ' 

presentment made by a standing jury , constituted according to ancient usage, originally 
returned by the sheriff, at the commencement of every new commission of sewers ,Jrom 
certain parishes or districts, composed of land owners there, interested in disclaiming the 
general charges of the level, which jurymen acted for life, unless removed lor cause, and 
only the foreman of whom was summoned by the sheriff on the particular occasion, whicli 
foreman thereupon convened the other jurymen, is illegal and void: and the want of juris- 
diction of such presenting jury cannot be waved by traversing their presentment and going 
to trial before another jury properly returned from the body of the county, by whom such 
presentment was confirmed. The presenting jury, after being sworn and charged, must 
also prosecute their enquiry upon hearing evidence on oath before the commissioners in 
curih, and make their presentment thereon, and not upon information collected in pais, 
without oath. 


precept 
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precept under their hands and seals to the sheriff of the 1805. 
county, directing him to issue his warrants, and cause to be ^hel^No 
summoned the foremen of the several juries of Hunt-spill , against 

Burnham , &c. Pureton y and Paulett , to appear before the com- T* 1 ® Com ~ - 
nnssioncrs at a session of sewers at Bridgewater on the 4tli of Sewers, 
May 1804, to receive their charge and instructions for return- Somerset. 
ing correct lists of all the occupiers of lands, &c. within their t 72 ] 
respective views, lying within the level of HuntspilL In con- 
sequence of which precept the sheriff issued his warrant to the 
clerk of the sewers to summon in his name the foremen of the 
several juries, who were summoned accordingly. It appeared 
from the affidavits of the clerk to the commissioners and of other 
persons, (made iu support of the presentments after mentioned,) 
that the mode of forming juries, as far back as living testimony 
went, and the records of proceedings before the commissioners 
of sewers for the county could be traced, and immemorially as 
they believed, was this; on the issuing of any new commission 
of sewers the commissioners issued their precept to the sheriff of 
the county to summon juries for the different parishes or dis- 
tricts in the county, who, upon their appearing at the next 
court of sewers appointed for that purpose, nominated one out 
of each set of jurors so returned as their foreman. That the 
jurymen so named had always consisted of persons residing in or 
near the parish or district where their views had immemorially 
been made, as persons having the best local knowledge and in- 
formation of the subjects of their presentments, and were more 
or less numerous according to the extent of their several views, 
which were well known ; and that the foreman (a) and other 
jurymen were sworn by the commissioners to enquire and present [ 73 ] 
all defaults, impediments, and annoyances, &c. within their 
view, and all such other matters as they ought to present as long 
as they continued in office. That in no instance was it known 
that any of the juries had intermeddled with each other's views. 

(a) The foreman’s oath was as follows ; u You, as foreman of jury of 

sewers, shall swear that you, together with your jury, shall diligently inquire, 
and at all sessions of sewers whereunto you are lawfully summoned a true 
presentment make, of all impediments, defaults, and annoyances of or by 
water found within your view, as also . of all other matters and things which 
you as foreman of the said jury ought to present, according to the best of 
your knowledge and judgment, and as long as you shall continue in the 
office, without any concealment,” The juryman's oath was the same, mu- 
tatis mutandis. 

That 



4 


CASES in MICHAELMAS TERM 


1805. That every juryman so returned and sworn generally continued 
TheKrxc ^ or un * ess discharged by the commissioners for good cause, 
against in which case some other fit person was sworn into the jury in 
mh^ionenof ma uner : but that it was not usual to re-swear them ex- 

Somerset ce P* ° n ^ w * ien a ne w ^ orcnia 9 was chosen. But in the instances 
0 RSE * # of the presentments of the Huntspill jury, and of the Burnham , 
Paulett , and other parish juries after mentioned, it appeared that 
the usual mode had been so far departed from, that the juries 
making those presentment had been previously re-sworn in court. 
That when such presentments have been traversed, then the 
practice has been to issue a precept to the sheriff to summon a 
jury to try the traverse from other parts of the county at large 
than those within the level in question. It further appeared 
that in pursuance of the above mentioned summonses the stand- 
ing jury (o) of sewers for the parish of Huntspill attended a 
court of sewers at Bridgewater ; and on the 20th of May 1804 
received a charge from the Court to make a return of persons 
and lands within that part of the level of Huntspill which lay in 
the parish of Huntspill , receiving benefit or avoiding damage by 
reason of the wall which had been erected ; that they were to 
dp this with the assistance of C. C. the surveyor of the level ap- 
pointed by the decree, and were to hear evidence as to the quan- 
tity and value of each person’s property so situated, and present 
[74] a list of the same accordingly. The said jury attended again at 
an adjourned court on the 9th of June, when C. C. their surveyor 
being sworn, gave in a list of the persons and property within the 
parish of Huntspill liable to be assessed, which list was then 
adopted by the jury, and a presentment made and signed by 
them accordingly. At the next court, holden by adjournment 
on the 13th of July , the standing juries for the parishes of 
Paulett and Pureton severally received the like charge ; and on 
the 27th of July, at another adjourned court, the surveyor being 
sworn, delivered in similar lists of the persons and lands in their 
respective parishes which would be liable to damage if the new 
sea-wall did not exist in the parish of Huntspill ; but before his 
evidence was.closed the standing jury for the parish of Paulett 
delivered in a presentment which had been previously prepared 
and signed, finding in substance that no person or land within their 
parish would be damaged by inundations of the sea for want of the 

(a) It was the practice for the foreman when summoned to convene the 
Other jurymen to attend. 

said 
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Said wall , nor receive benefit by its erection . And the Pardon 1808. 

jury then made a similar presentment. The Paulett and Pure- ^hTjCnsG 

tfow presentments were traversed at a court holdeti on the 31st against 

of August ; and at another court holdcn on the 6th of October T* 1 ? Com “ 

_ missionersof 

following those traverses were severally tried before juries sum- Sewers, 
moned from the body of the county by the sheriff, in consequence of Somerset. 
a precept directed to him by the commissioners for that purpose ; 
and they after hearing evidence on both sides, found verdicts in 
support of the respective presentments. The affidavits of the 
prosecutors alleged that most, if not all of the persons compos- 
ing the standing juries for the several parishes were interested 
in negativing the liability of their parishes to the expencc and 
support of the sea-wall in question, being owners of land, &c- 
within the same on whom the expence 'would fall : and further [ 7^ ] 
charged several of the jurymen with having combined to make 
their returns. And then stated that they had applied to the 
commissioners to summon a jury from the body of the county for 
the purpose of making the presentments in order to the making 
of a rate ; that the commissioners issued their precept to the 
sheriff accordingly ; who returned a jury to a court of sewers 
holden at Bridgewater on the 20th of October ; but the com- 
missioners then attending told the jury that the court had been ad- 
vised that they had no right to employ them to make a return of 
lands in the level , and thereupon dismissed them ; and then or- 
dered a precept to be issued to the sheriff to summon the standing 
juries for Burnham and the other parishes within the level to 
attend the court on the 9th of November 1804, on which day the 
respective juries attended, and being sworn, were charged to 
return all persons having lands, &c. in the level of lluntspilt 
within their several views which had or might have benefit by 
preventing the inundation, &c. Each of these juries returned 
at an adjourned court holdcn on the 23d of November , that no 
person, &c. within their different parishes would be benefited 
by the sea-wall in question; and these presentments also, which 
were made without hearing evidence, though tendered, were 
alleged by the prosecutors to have been made through the like 
combination and interested motives, and by owners or occu- 
piers of lands within the respective parishes ; and circumstances 
were adduced to shew that they had been previously prepared. 

At the same court about 60 traverses of the Huntspill present- 
ment were entered* some pf them in names of jurymen who 
had signed the other presentments; aud it was alleged that 

meetings 
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meetings had been holden by advertisement, and subscriptions 
♦entered into by jurymen and others who had taken part in the 
proceedings for opposing the making and levying of the pro- 
posed rate. The affidavits in support of the presentments, in 
addition to the usage before mentioned, which had always pre- 
vailed, respecting the mode of summoning the presenting juries, 
alleged that the sea-wall in dispute in the parish of Hunfspilllr&d 
immemorially been repaired by the owners of certain lands lying 
in that parish, who had let it fall to decay; and denied the 
necessity of the new works lately made to the same, and the 
benefit thereof to the parishes newly charged. And the affidavits 
of certain jurymen went to deny combination in themselves, or 
in others to their knowledge. The commissioners, defendants, 
also made affidavits, exculpating themselves from any inten- 
tional errors, and from all knowledge of improper practices in 
others; and submitting to act as the court should think proper 
to direct : and with respect to the dismissal of the jury sum- 
moned by the sheriff to attend before them on the 20th of Octo- 
ber, 1804, they answered that they had so done, because it ap- 
peared to them to be expected that the jurors so returned should 
be required to view all the lands in the level of Hwitspill, and 
to assess such as were liable to contribute to the expence of re- 
pairing the said sea-wall ; and that they had been advised that 
no instance had occurred of a jury having been impannellcd and 
sworn for such a purpose, and that they had no power to com- 
pel the jury so to act. 

Trip appeared for the commissioners ; and after adverting to 
their exculpatory affidavits, which acquitted them of any inten- 
tional error, admitted that the whole proceedings had been 
founded in mistake. He stated that commissioners of sewers 
were by law to proceed by view, (a) survey, (6) and present- 
ment. (c) They themselves were to view, and they were to ap- 
point surveyors and other competent persons to go throughout 
and survey the level, and point out all defaults and obstructions 
proper to be remedied and removed ; and in case of omission by 
the party complained of, the commissioners ought to summon an 
indifferent jury from the body of the county to hear the charge and 
defence by proper evidence upon oath, who were thereupon to 
make their presentment accordingly. Instead of which the pre- 


fa) Vide Callis on Sewers, 105, 0 . ( b ) lb. 100, 7. fa) lb. 108. 

sentments 
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sentments in question had been made by what were called 1805. 
standing juries, composed of persons having lands in the very 
district sought to be burtliened, and consequently directly in- against 
terested in the (piestions submitted to them ; and these had 
mistaken their functions, and taken upon themselves to deter- Sewers, 
mine what lands were within the level. Somerset. 

The Court were all clearly of opinion that the presentments 
made by juries of the description mentioned could not be sup- 
ported : and wished not to be called upon to give any opinion 
upon the criminatory parts of the affidavits in suppprt of the 
rule: but suggested that if there were any doubt whether such 
or such lands were within the level, it might best be tried upon 
issues, if the parties could agree upon them. It was however 
proposed by the counsel in support of the rule to leave the whole 
matter to arbitration, and the case stood over for a few days in 
order to obtain the consent of the other parties. But the pro- 
posal not being then accecded to, 

Pell, Peake, and Moore shewed cause against the rule, and [ 78 ] 
endeavoured to support the presentments of the Paulett and 
Pureton juries, by referring to the usage which had at all times 
prevailed in that part of the county of having standing juries, as 
they are called, to make presentments to the commissioners of 
sewers, within certain known limits. Commission of sewers, 
they observed, existed before (a) the stat. 23 If. 8. c. 5 . which 
gave them their present form; for the statute itself refers 
to proceedings before it was passed, and the usage was probably 
antecedent to the statute. The presentments do not conclude 
the rights of the parties, but merely serve as charges or exonera- 
tions to put the matters disputed in a course of trial; the objec- 
tion, therefore, of interest in the jurors making the presentments 
is not so material as to vitiate a long established usage ; espe- 
cially when it is considered that they who have lands within the 
reach of the mischief are most interested in guarding themselves 
as well as others against it. The jurors are in the first instance 
returned by virtue of a precept issued to the sheriff to summon 
them ; and there is this advantage derived from such a usage, 
that the persons so selected must, from their local knowledge, 
have better opportunities of informing themselves of nuisances 
affecting their district. In a case in Styles, ( b ) one of the ex- 
ceptions taken to a presentment, on which it was quashed, was 

(«) Vide Callis on Sewers, 24, which refers to Fitz. Na . Br. 113. 

(/>) 185. 191, 2, referred to in Callis , 110, 


that 
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that u it did not appear that the breach was within the hundreds 
whence the jury came ; and so they had no authority to enquire 
which shews at least that the locality of the presenting jury was 
f not considered as any objection under the stat. of * Hen. 8th : and 
in other books (a) it is said that the ancient practice and usage 
of the commission of sewers ought to be upholden. The pre- 
senting juries are charged at one court to enquire, and at the 
next court, being re-sworn, they make their presentments; and 
such presentments are traversable; and whatever objection 
might have been made to them in the first instance, it lias been 
waved by the parties having actually traversed them, and gone to 
trial before a jury summoned by the sheriff from the body of the 
county, against whom there is no objection : and by whom the 
presentments of the standing juries have been confirmed. 

The Solicitor - General , Burroughs and Newholt , in support of 
the rule, were stopped by the Court. 

Lord Ellenborough C. J. I should be sorry to be pressed 
to give any opinion upon any other parts of the case than the 
mere legality of the proceeding : how it happened that a legal 
jury, summoned by the sheriff from the body of the county, 
were dismissed, and other vicious juries subsisted in their place, 
the jurymen of which vicious juries are also charged with having 
entered into a previous combination to make certain present- 
ments, I shall not at present enquire: but any thing more alien 
from judicial proceedings than these I never saw. There may 
be some use in the standing juries for the purpose of advising 
and assisting the commissioners in their enquiries ; but not as 
juries to make presentments, being themselves also interested in 
the subject-matters of their presentments. In the first place, 
the juries were not. summoned by the sheriff : the precept from 
the commissioners to the sheriff was to summon the foremen 
of the juries, and the return of the sheriff is that he has returned 
the foremen; there is no return of the jurymen themselves. 
That therefore, is not pursuant to the act of parliament; which, 
at any rate, requires the presentment to be made by a disinter- 
ested jury returned by the sheriff, and not by a body aliene alto- 
gether to the jurisdiction. In the case referred to from Styles 
there was no question but that the jury was to be returned by 
the sheriff Then if there be a want of jurisdiction, it may be 

(«) Moor , 825. pi 1113. and 19. l r in. Abr . Sewers, 418. 


taken 
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taken advantage of at any time* after verdict, as well as before : 1805. 

and no consent of parties can give jurisdiction where none is ^heKi^o 
given by law. Then again, after the juries so summoned had agaimt 
met, instead of prosecuting their inquiries before the commis- ri J 8 h ^ 0 ^^" 0 
sioners, by hearing evidence legally laid before them on oath. Sewers, 
they were sent out, as it seems, to prosecute their inquiries all Somerset. 
about the country, and upon information so picked up, they 
were afterwards to make their presentments. But this is not n 
judicial method of making the inquiry $ the jury ought to be 
sworn before the commissioners, before whom also the inquiry 
is to be conducted, by evidence delivered upon oath, upon hear- 
ing which the jury are to make their presentment. The whole 
proceeding therefore is irregular. 

The other Judges concurred in directing the presentments 
and other proceedings complained of to be quashed. 


Randall against Randall. Monday, 

Nov . 25th. 

U PON a rule to shew cause why an attachment should not ^ [ 81 ] 
issue against the Plaintiff for non-payment of 20/. 19 $. 8d. erfce of all 
a sum awarded against him ; it appeared that the parties by their ^^| c c s on- 
several bonds of submission referred to certain arbitrators to de- an d a i so 
termine “ all actions and controversies, &c. depending between °f two dls ~ 
them ; and also of and concerning the value to be put on the 0 f differ- 
hop-poles and potatoes in certain land (described in the award as ence ; if the 
land first therein after mentioned,) and the workmanship done omit™ de- 
thereto and taxes and rates paid in respect thereof by the De- cide one of 
fendant ; and also concerning the rent to be paid annually by matters) that 
the plaintiff to the defendant for the land, (described in the vitiates the 
award as secondly after mentioned), together with the costs, &c. a ca nnit 
so as the said award wer6 made in writing and ready to be de- therefore be 
livered to the parties on or before the 12th of May' 9 Then the attochmcm. 
arbitrators by their award, after reciting the above, and that 
they had accepted the reference : and that the parties had de- 
livered to them an account in writing respecting tfic matters re- 
ferred as aforesaid, and that they had heard the parties and ex- 
amined such witnesses as they had thought necessary, touching 
the matters referred as aforesaid, and had duly considered all 
matters and things referred to them, found the value of the 

hop- 
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hop-poles and potatoes in the grounds mentioned to be 154/., 
and the balance due from the plaintiff to the defendant (includ- 
ing that sum in the account) to be 20/. 19s. 8c/., which they 
therefore awarded to be paid, and the costs, &c. to be equally 
divided; but they did not notice nor make any award concern- 
ing the rent to be paid annually by the plaintiff to the defend- 
ant for the land. Wherefore it was objected by 

Corny n, on shewing cause against the attachment, that the 
award was bad upon the face of it, and could not be en- 
forced. For that where several distinct matters are referred 
to arbitration, if it do not appear that the arbitrator has 
determined each of them, the award is void for the whole : 
and here the words, €€ so as the said award be made, &c. 
on or before the 12th of May ” makes the submission 
conditional, that the award shall include all the matters re- 
ferred. Though if the reference be of all matters in difference, 
and the award be de pnemissis, generally, it shall be intended 
that the arbitrator determined all the matters submitted to him, 
unless the contrary be shewn ; and he cited 1 Roll. Abr. 256. 
Arbitrament , L. Risden v. Ingle t, Cro. Jac. 838. Middleton 
v . Weeks, Cro . Jac . 200. Bradford v. Bryan , fVilles> 268. and 
Baspole's case, 8 Co. 98. 

Espmasse, in support of the rule for the attachment, contended 
for the sufficiency of the award, so far as the arbitrators had 
determined the several matters mentioned. He observed that the 
reference was not merely of such matters only, but of all ac- 
tions, controversies, &c. ; and the arbitrators upon the whole 
have found a balance of account in favour of the defendant to 
the amount of 20/. 19,v. 8d. The Court then will presume 
that the arbitrators did decide on every matter, which was 
brought before them, unless the contrary were shewn by affi- 
davit. Aud it is even said in Baspole's case, that though there 
be many matters in controversy, yet if one only be signified to 
the arbitrator, he may make an award of that : for he is to 
determine secundum allegata et probata ; and it is in every day’s 
practice that an award may be good in part and bad in part. 

Lord Ellunborougii C. J. That is where it does not appear 
that there is any notice to the arbitrator upon the face of the 
submission that there is any other matter referred to him than 
those which are mentioned to him at the time of the reference. 
But here it does expressly appear that there was another matter 

referred, 
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referred, on which there is no arbitrament. The arbitrators had 
three things submitted to them; one was to determine all ac- 
tions, &c. between the parties; another was to settle rvhat was 
to be paid by the defendant for the hop-poles and potatoes in 
certain land; the third w r as to ascertain what rent w as to be 
paid by the plaintiff to the defendant for certain other land. 
The authority given to the arbitrators was conditional, ita quod , 
they should arbitrate upon these matters by a certain day. If 
then they fail as to one of them, the condition has not been 
performed upon wdiich the award was to have its obligatory 
effect: and here they have stopped short, and have omitted to 
settle one of the subjects of difference w hich was stipulated for. 
This is not like the case where an award, being good in part and 
bad in part, the good part shall not be vitiated by the arbitrator 
having also directed something to he done which is superfluous 
and bad. But here the very condition on which the parties 
submitted to the award has failed. 

Lawrence J. I did not know whether there might not 
have been some modern decisions, which had given a more 
liberal construction in support of awards, where the arbitrators, 
having distinct matters submitted to them, had made their 
award upon some of them only, omitting the mention of others : 
but as none such have been referred to, there seems to be no 
answer to the cases cited against this award, which shew that 
the arbitrators have not pursued their authority, not having 
performed the condition on which it was delegated to them. 

Lk Blanc J. The contract of the parties is in effect this: 
one says that he will submit to the arbitrators to ascertain what 
he is to pay for the hop-poles, &c. upon condition that it shall 
also be referred to them to decide what rent is to be paid for 
certain land. And he may fairly have said that unless both those 
matters of difference were referred, he would not refer either of 
them singly. If then the arbitrators omit to decide one of them, 
the condition fails on which the reference was agreed to. 

Rule for the Attachment 
discharged, 
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Nov . 2t>th. 

The stat. 

2 G. 2. c. 22. 
and other 
acts of the 
same class, 
making ge- 
neral provi- 
sions tor the 
relief of in- 
solvent debt- 
ors, charged 
in execution 
on process is- 
suing out of 
any of the 
courts of law, 
extend to in- 
ferior as well 
as superior ju- 
risdictions. 
But the ap- 

E lication in 
oth instan- 
ces must be 
made before 
the end of 
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after the pri- 
soner is char- 
ged in execu- 
tion ; except 
he can shew 
that his neg- 
lect arose 
from igno- 
rance or mis- 
take. 
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The King against The Bailiffs of Ipswictf. 

T HIS came on upon a rule calling on the Defendants to shew 
cause why a writ of mandamus should not issue to them to 
make an order to cause one Robt. Arnold ,* a prisoner in execution, 
in the common gaol of Ipswich , to be brought up to a court of 
Small Pleas to be holden for the town and borough, to take the 
benefit of the Insolvent Debtor's Acts. It appeared that Arnold 
was charged in execution for 18/. in the custody of the keeper 
of the common gaol there on the I7th of December last, at the 
suit of one Booth , upon process issuing out of the said court, 
which is a court of law and record holden before the bailiffs, 
and proceeding by capias ad respondendum to final judgment 
and execution. That through ignorance and mistake, arising 
from misinformation as to the power of that court to discharge 
insolvent debtors, he had neglected to give the necessary notices 
and take the requisite steps towards procuring his discharge, till 
a court of Small Pleas, holden on the 7th of October last; when 
that Court upon hearing the objections of the Plaintiff, were 
of opinion that they had no jurisdiction to discharge the pri- 
soner; conceiving that the statutes for relief of insolvent debtors 
applied only to prisoners charged in execution upon process is- 
suing from the superior courts; and therefore refused to make 
any order for bringing him up to take the benefit of the acts. 
And the questions now were, first, Whether an insolvent 
debtor in execution under process sued out of an inferior court 
were entitled to the benefit of the several acts passed for the 
relief of insolvent debtors ? And if he were, 2dly, Whether 
this party were in time to apply for his discharge ? 

Alderson shewed cause; and stated the ground on which the 
magistrates considered that they had no jurisdiction to discharge 
the prisoner to be, that the several general acts of parliament 
for the relief of insolvent debtors were confined to prisoners 
charged in execution on process originally sued out of one of 
the courts of Westminster, or who had been removed thither by 
habeas corpus* and continued charged in execution in one of the 
prisons of the same courts; which appeared as well from the 
express mention of the courts of Westminster in some of the 
clauses, as by references in others to the terms by which those 
courts alone are regulated in their proceedings, The §t,2 Geo . 2, 

I* 22, 
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c. 22. s. 8. enables prisoners charged in execution for debt not 
exceeding 100/. to petition any of the courts of law from whence 
the process issued for their discharge on the conditions therein 
mentioned : and the Court petitioned is required by order or rule 
qf Court to cause the prisoner to be brought up accordingly. 
Then the st. 3 Geo . 2. c. 27. reciting the former act, and that it 
was found inconvenient to bring prisoners up from prisons at a 
distance to the courts in Westminster -hall as that act directs, en- 
acts that after the first day of Trinity term then next, before any 
prisoner (except in London , Westminster, and Southwark,) shall 
petition any of the courts in Westminster-hall from whence the 
process issued on which he was charged in execution , he shall give 
notice to his creditors, at whose suit lie was in execution, &c. 
and the Court may make a rule for him to be brought up at the 
next assizes liolden for the place where lie is imprisoned. These 
acts were continued or revived by st. 8 Geo. 2. c. 24., 14 Geo . 2. 
c. 34., 21 Geo. 2. c. 33., 29 Geo. 2. c. 28., and 32 Geo. 2. 
c. 28. (a) By s. 13. of the latter, “ If any person or persons 
“ shall be charged in execution for any sum not exceeding 
“ 100 1.,” and shall be minded to deliver up his estate and ef- 
fects to his creditors, “ it shall be lawful for any such prisoner, 
before the end of the first term next after he shall be charged 
“ in execution to petition any court of law from whence the pro - 
6C cess issued upon which he was so taken and charged in execu- 
“ tion, or the court into which he shall be removed by habeas 
“ corpus , or shall be charged in custody, and shall remain in the 
cs prison thereof,” certifying the causes of his imprisonment, 
and giving a true account of his real and personal estate, and 
giving notice thereof to his creditors: and if such Court shall 
be satisfied, the petition shall be received, and they shall give a 
day to the parties by order or rule of Court to appear personally 
before them, when the matter of the petition shall be examined 
in a summary way; and on oath made by the prisoner of his 
estate and effects, and assignment thereof made by him to his 
creditors, the Court may discharge the prisoner. But in ease 
any creditor at whose suit he was charged in execution be dis- 
satisfied, the Court may remand the prisoner, aiyl direct him 
and the dissatisfied creditor to attend on some other day, ^sortie 
u time at furthest within the first week of the term next follow- 


fC tog, 
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(a) Vide 2 Burr , 747. 799, and 901, 
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1805 . “ ing, &c., but sooner if any court shall so think fit after 

TIiTking w ^ c h Court may discharge the prisoner, unless the creditor 
against shall agree to pay him 2s. 4 d. a- week so long as he shall be 
The Bailiffs continued in execution. But if failure shall be made in the 

Oi iPSWir H 

weekly payments, “ such prisoner, upon application in term 
“ time to the Court where the suit in which he shall be charged 
“ in execution was commenced, or shall have been carried on, 
ff or in the prison of which court he shall stand committed on 
“ any habeas corpus , or in vacation time to any judge of stick 
“ court , may, by order of any such Court or Judge, be dis- 
“ charged/' See. It is plain from the terms of this clause, that 
[ 88 ] was only intended to refer to prisoners charged jn execution 
by process out of the superior courts, or who were removed 
into the prisons of such courts by habeas corpus : and by com- 
paring it with the 15th section, it appears to have been in- 
tended to be confined to prisoners in prisons within 20 miles 
of Westminster -hall ; for the 15th section directs that prisoners 
“ charged in execution in any county gaol or in any other gaol 
“ or prison above 20 miles from Westminster-had, or the Court 
“ out of which the execution shall be issued , &c. or in the prison 
“ of which court any such prisoner shall stand charged in cxecu- 
“ tion,” shall proceed in like form and manner; and such court 
may make a rule for bringing him up to the next assizes , &c. On 
the other hand, the 16th section, which is compulsory on a 
prisoner to make a disclosure of his estate and effects on the 
application of a creditor, is relied on as extending in terms to 
other courts of t'ccord than the courts in Westminster- hall; but 
in that, as in the 11th section, for punishing extortion in gaolers, 
where the Legislature meant to include inferior jurisdictions, 
they have said so in terms : whereas having used terms in the 
13th section which can only apply to the superior courts, they 
as plainly evince their intention to exclude all others. And a 
prisoner in execution under the process of an inferior court is 
not without remedy, as he may remove himself by habeas cor- 
pus into the prison of a superior court. He concluded by 
stating the readiness of the defendants to receive the applica- 
tion if the Court thought they had the jurisdiction. 

Lord Ellknborougii C. J. asked the prisoner’s counsel 
[ 89 ] whether the application were at any rate in time, supposing the 
prisoner had been in custody under the process of a superior 
court? 


Wilson 
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Wilson and Pooley , in support of the application, referred to 1805. 
the st. 33 Geo. 3. c . 5. which extends the same relief to debtors taking 
for any sum not exceeding 300Z.$ the 5th section of which against 
enacts, fC that where dny such debtor shall neglect to take the Bailiffs 
“ benefit of the stat. 32 G. 2. c. 28., or of that act within the ° PSW * CH * 
“ time limited by that or this act, and shall make it appear to 
“ the Court out of which such execution issued that such ne- 
“ gleet arose from ignorance or mistake, such debtor shall be 
“ entitled to the benefit of the acts,” &c. (a) They were then 
stopped by the Court. 

Lord Ellenborough C. J. If there be any question upon 
the sufficiency of the excuse for the delay in not having made 
the application of relief in time, that must be decided by the 
Court below upon hearing the ground alleged for the delay. 

Upon the general question, I observe that the words of the stat. 

2 Geo. 2. c. 22. are general, enabling prisoners charged in exe- 
cution for debts not exceeding a certain amount to petition any 
of the courts of law from whence the process issued to be discharged. 

This is not contravened by any general provision of the 3 G. 2. 
c. 2 7- The st. 8 Geo. 2. c. 24. s . 2., for the first time intro- 
duces the^vord term , as coupled with the general permission 
given to prisoners to petition any of the courts of law from whence 
the process issued ; and that requires the petition to be exhibited 
“ before the end of the term next after such person shall be [ 90 } 

“ charged in execution a limitation which is extraordinary 
enough if meant to be applied to inferior jurisdictions, whose 
proceedings are not regulated by terms. But there are other 
provisions in other acts of parliament upon the same subject, 
which, it is admitted, must include inferior courts. Then in 
favour of so beneficial a remedy for the subject we will con- 
strue all these acts together, as forming one system of laws, ex- 
tending to inferior as well as to the superior courts ; limiting, 
however the application of the prisoner for relief to be made to 
the court, whether of superior or inferior jurisdiction, out of 
which the process issues, within the term next after he was 
charged in execution : the st. 8 Geo. 2. using the word term 9 in 
regard to inferior courts, as if it had required thtf application to 
be made within the next three months, or any other given time ; 
the duration of the terms being of general notoriety. Therefore 
let the Court below receive the application, and hear what ex- 

(a) Vide Pearce v. Taylor, 4 Term Rep , 231, which arose upon a similar 
clause in 20 G. 3. c. 44,; but both these acts were temporary. 

Voi,, VII. F 
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Mandamus 
to the Quar- 
ter Sessions 
to inquire 
and give the 


cusc is alleged by the prisoner for not coining in time, and if lie 
should appear to entitle himself to receive the benefit of the act, 
let them give it to him. 

Per Curiam , Rule absolute. 

Ex parte John King, a Bankrupt. 

T HE insolvent debtor’s act of the 44 Geo. 3. c. 108., after re-* 
quiring all gaolers to make out lists of prisoners, who upon 
the 1st of January 1804, or since, and at the time of making 
out such lists were in their custody for debt, &c. enacts, (sect. 4.) 
“ that every person who on tbe 1st of January 1804 was 

insolvent the “ c M r S e d * n an y prison for the non-payment of debts, &c, 
debtors’ act " which did not on the whole amount to a greater sum than 
to a prisoner, “ 15001., and whose name shall be inserted in any such list to 
i ie were en- u delivered in as aforesaid, taking the oaths thereby directed 
“ to be taken, and performing what on his part is required to 
“ be done, shall be discharged,” &c. In April 1802, a com- 
mission of bankrupt was taken out against John King ; and in 
Trinity term 1802 Pollard and Co. recovered judgment against 
the bankrupt, for a debt due before the bankruptcy, and he 
was thereupon taken in execution for 1152/., the*debt and 
than the act costs: after which Pollard and Co. petitioned the Lord Chan- 
e ^ tent |® d t0 i cellor to be let in to prove their debt under the commission : and 
ofsuch sum on the 7th of April 1803 the Lord Chancellor made an order, 
W61 ecl C o? a a R° w * n g them time till the first dividend were made to make 

SebTupona their election whether they would proceed at law or under 
judgment re- the commission. The bankrupt now stated in his affidavit 
vdiicli the that Pollard and Co. elected to prove their debt under the 
judgment commission on the 12th of December 1803, (which was long 
anelcction d before any dividend made) and signed his * certificate, (a) but 
given to him by the Lord Chancellor to prove under the commission by a future day, not 
arrived ; but which it was stated that he had elected so to prove, and to abandon his judg- 
ment before the 1st of January 1804, though the prisoner was not discharged by a judge’s 
order from such execution till long after that day. 

he 

Mandamus to («) The majority of the commissioners, however, refused to certify to the 
commission- Lord Chancellor the bankrupt’s conformity to the acts ; and after an unsuc- 
cess fill application to the Lord Chancellor for this purpose, Plowden applied 
fv*the tank- * u term > on* behalf of the bankrupt, for a mandamus to thecommis- 
rupt’s con- sioners to sign such certiticate, upon a long affidavit setting forth many spe- 
formity to cial circumstances. But the Court were of opinion that the Legislature had 
Ch n 01 Uor veste ^. a discretion in the commissioners to judge of the bankrupt’s conformity 
refused. 

*[ 92 ] 
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he was not discharged out of execution at their suit till the 23d 1808. 

of January 1805, when a Judge’s order was obtained for that E ^"“^ e 
purpose. And on the 1st of January 1804 the bankrupt stood John Kino. ‘ 
charged in the warden’s books for debts to the amount of about 
2300/., including the 11521. due to Pollard and Co., which 
without the latter sum would have entitled him to the benefit 
of the insolvent debtor’s act. But the Quarter Sessions in Lon- 
don, to which he had applied for that purpose, were of opinion, 
that as he stood charged in the warden’s books for more than 
15001. on the 1st of January 1804, they had no jurisdiction to 
give him the benefit of the act. 

Erskine therefore now applied for a mandamus to the Lord 
Mayor, &c. to inquire whether the bankrupt were in custody 
on the 1st of January 1804 for a larger sum than 15001.; and 
if not, then to inquire whether he were otherwise entitled to his 
discharge under the insolvent debtor’s act. And he urged that 
Pollard and Co. the creditors might wave the advantage which 
the Lord Chancellor’s order gave them of waiting till the first 
dividend before they made their election ; and that if it appeared [ 93 ] 
to the Court of Quarter Sessions that they did elect to prove 
their debt under the commission before the 1st of January 
1804, then the bankrupt was not legally in custody at their suit 
on that day; their legal debt being then discharged; the same, 
for this purpose, as if it had been actually paid, though the for- 
mal discharge of his person from execution at their suit was not 
obtained till afterwards : the legal discharge however would have 
relation hack to the time of the election made. 

Lord Ellenbo rough C. J. Unless there were such a case 
made, as we could plainly see that the debt with which the 
prisoner stood charged on the 1st of January 1804 was unfounded 
and false, we cannot extend the benefit of the act to him. 

But on the contrary it appear^ that long after that time he was 
actually indebted in, and stood charged in execution for a larger 
sum than that limited for the relief of the act : and therefore 
it would be nugatory to grant the writ prayed for. 

Per Curiam, Rule refused. 


or nonconformity with which discretion they could not interfere ; and there- 
fore refused the writ, 

F 2 
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Bradshaw against Saddington. 

A N affidavit to hold the Defendant to bail stated that he was 
" justly and truly indebted to the Plaintiff in the sum of 
100/. and upwards upon and by virtue of a certain bill of ex- 
change drawn by the said defendant, and long since due and 
unpaid." For the insufficiency of which 

Lawes obtained a rule nisi to discharge the defendant out of 
custody on filing common bail $ because it was not stated in 
what character, whether as payee or indorsee, the plaintiff 
charged the defendant to be indebted to him; so that no pri- 
vity appeared between the plaintiff and the bill, which he said 
was as necessary to be stated, as in any case to shew on what 
account the defendant became indebted to the plaintiff; and 
that it was usual for affidavits to hold to bail on bills of ex- 
change to state that the plaintiff was payee or indorsee , &c. 

Epinasse shewed cause, and observed that the affidavit stated 
the bill to have been drawn by the defendant, and therefore 
he could only be indebted to the plaintiff upon it as payee or in- 
dorsee. That in Coppinger v. Beaton (a) it was liolden suffi- 
cient for the affidavit to state that the defendant was indebted 
to the plaintiff in such a sum u for money had and received on 
account of the plaintiff," without saying, “ received by the 
defendant” 

The Court said, that the affidavit sufficiently indicated the 
ground on which the plaintiff had liolden the defendant to bail ; 
that it was upon a bill of exchange drawn by the defendant, on 
which he was justly indebted to the plaintiff, and it was not ne- 
cessary for the plaintiff to specify in what particular character, 
whether as payee or indorsee, he claimed : if he had no interest 
in the bill on which he could sue the defendant he would be 
guilty of perjury, and would be liable to an action for mali- 
ciously holding the defendant to bail. The object of requiring 
an affidavit of the debt, in order to hold a defendant to bail, 
was to prevent any person being holden to bail for a larger sum 
than was due, and therefore it is properly required that the cause 
of action shall be stated; but this is sufficiently particular to 
give the defendant notice on what account he is sued. 

Rule discharged. 


(«) 8 Term Rep. 338. 
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Trent* Widow, and Others, against Hanning and Others. 

rpHE following case was sent by the master of the Rolls for Under a de- 
A the opinion of this Court. SaSrW- 

John Trent, being seised in fee of certain plantations and dowof“ 200/. 
premises in the island of Barhadoes, in contemplation of a mar- “ J?J r r 
riage between him and Eliza Phipps, which soon afterwards « addition to 
took effect, by indenture of lease and release, dated the 29th “ 
and 30th of October 1792, bargained, sold, aliened, released, (which join- 
and confirmed the said plantation and premises to S, Estwick, tu y e lt a P^ 
to hold to him, his heirs and assigns, to the use of the said secured by a 
John Trent till the marriage, remainder to the use of the said ojitoif 
John Trent for life, * without impeachment of waste, remainder tates,) “ his 
in trust to secure an annuity of 500Z. a year for her life to the “ de bt? being 
said Eliza Phipps, in lieu of dower, remainder to trustees for « 

200 years, for better securing the payment of the said annuity, “ t0 his 
remainder to John Trent in fee. John Trent, on the 5th of « children 
August 1796, by his will, (duly executed and attested,) devised ‘‘ wool. 
as follows 2 “ 1 John Trent do hereby give unto my wife 200/. « ^pai? 

“ per annum during her natural life, in addition to her join- " respective- 

J “ ly at 21 /*: 

after which the testator “ appointed A. B. and C. as trustees of inter itance for the execu- 
tion thereof held by three Judges, that the trustees thereby took a fee in the testator's 
lands ; against one Judge, who thought the meaning of those words too uncertain to dis- 
inherit the heir at law. 

ture, < [ 98 ] 
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u ture, my just debts being previously paid : and I do give 
“ unto my two younger children 600$. each, to be paid when 
" they severally come to the age of twenty- one: and I do ap- 
“ point J. Hanning, W. Harming, and C. Phipps, as Trustees 
w of inheritance for the execution hereof” John Trent afterwards 
died without altering or revoking his said will, leaving his 
widow, the two younger children mentioned in his will, and a 
child born afterwards, to whom he gave 6000/. by a codicil, 
him surviving. C. Phipps survived John Trent , but is since 
dead. The questions for the opinion of the court were, 1st, 
Whether «7. Hanning , W. Hanning and C. Phipps took any and 
what estate or interest in the real estates of the said John Trent, 
under and by virtue of his will ? or, 2dly, Whether they had 
by virtue of such will, a power to make any conveyance or ap- 
pointment of any and what estate or interest of or in such real 
estates ? And if they had, 3dly, Whether such power survived 
to J. Hanning and Wm. Hanning ? This case was argued in 
Easter term last, when 

Peake for the Plaintiff, upon the first question, contended 
that the trustees took a fee in all the real estates of the devisor. 
Admitting that the heir at law can only be disinherited by ex- 
press words or necessary implication : yet if the court sec 
plainly that the devisor’s intention was to dispose of or charge 
his real estates, they will give effect to it though not technically 
expressed. Here his intention plainly was to provide for the 
payment of his debts, for his widow, and for his younger 
children, (his eldest son being otherwise provided for,) out of 
his real property. For this purpose his will is executed and 
attested as required by law for charging real property. He 
gives his wife 200/. per annum in addition to her jointure ; 
which jointure, being secured out of lands, his coupling the 
two together seems as if he contemplated the same security ; 
and then he appoints three persons cs trustees of inheritance” for 
the execution of his will. This must mean trustees of some- 
thing which could be inherited, and that could only be land ; 
the term is inapplicable to personal property : it must mean too 
,a descendible interest in land, something which was the proper 
subject of devise to the trustees and their heirs till the purposes 
of the trust were completed. This would give the trustees a 
fee. Besides, many cases have occurred where trustees have 
been Jiolden to take a fee, it appearing to be necessary for the 

purposes 
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purposes of the trust, though not expressly devised to them. In 
Gibson v. Lord Mountford , (a) Lord Hardwicke states that as an 
established rule. (Lord EUenborovgli . To be sure trustees must 
in all cases be presumed to take an estate commensurate with 
the charges or duties imposed upon them.) The very appoint- 
ment implies a duty to raise the money for the debts and por- 
tions, and to pay the annuity: and the law. implies such an 
estate or interest as will enable them to do these things. The 
term trustees is known to the law, as persons in whom the legal 
estate is vested; and these persons are expressly appointed 
trustees for the purposes of the will. In Oates d. Markham 
v. Cooke 9 ( b ) where the testator, after giving several small annui- 
ties, some for life, others in fee, one of which annuities for 
life was directed to be paid by his trustee or executor, then 
directed “ these legacies to be paid by his trustee J . Cooke , every 
year/’ &c.; this was holden to pass the fee by necessary impli- 
cation to the trustee, though there were no words of inheri- 
tance or technical terms to pass the estate : and that was the 
stronger, because an annual sum was loft to the trustee out of 
the yearly rents , for repairs, &c. In Taylor v. Wchh (c) the de- 
vise was thus, “ I do make my cousin G. B. my sole heir and 
my executor,” which was deemed to pass the fee-simple (d) 
of the devisor’s lands to G. B. being the same as if the de- 
visor had made G. B. “ heir r of his lands ” In that case 
nothing was said of the devisor’s lands : but it was considered 
that by designating G. B. as his heir the devisor shewed an 
intention that G. B. should have his lands, as the law would 
have given them to his heir. Now here the words “ Trustees 
of inheritance" cannot relate to any thing but the devisor’s lands; 
as if he had said trustees or devisees of the inheritance for the 
purposes of the will. A devise of my inheritance will pass the 
fee. (e) 2dly, If the legal estate be not vested in the trustee*, 
at least they have a power to raise the legacies out of tin* 
land . Though there should be no cases noticed iu the books of 
jiowers raised without express words, yet if the court see such an 
intention they will give the power necessary to* carry the will 
into effect. When therefore the testator, after directing certain 

(«) 1 Vcs. 191. 

(6) 8 Burr. 168*. & vide Shaw v. Weigh, 2 Stra. 798. 

(c) Styl. 301. 307. 319, ( d ) This appears fr$m Martel 

v. Sty, 2 Siif. 73. (f) Widlahc v, Hat ding, Hob . 2. 
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legacies to be paid, appoints these persons “ trustees of inhe- 
ritance for the execution thereof,” he must necessarily have 
intended that they should have some fund out of which to raise 
the money, and that they should raise the money at the appointed 
time. The fund is the inheritance , i. e. the land of the tes- 
tator : and they must have such a disposing power over the land 
as is necessary for the purposes required, that is, by sale (a) or 
mortgage. 3dly, Though it be only a power, yet the two sur- 
viving trustees may execute it. The general rule is, that all 
those who are named must join in the execution of a bare power, 
not coupled with an interest : but Lock v. Loggin (b) takes the 
distinction, which is recognized in other cases, (c) that if the 
testator devise generally that his executors shall do an act, and 
then appoint three, and one die, the survivors shall do it $ in 
these cases it seems to be now considered that the power is 
annexed to the office and not to the persons. Now, in this case, 
by adding the words “ of inheritance ” to the general descrip- 
tion of trustees , the testator must have intended that their heirs 
should have the saiqe as themselves, and consequently the power 
would survive and descend to the heirs of the survivor. 

Moore, cdntrk. An heir at law can only be disinherited by 
express words or necessary implication ; but no necessity exists 
here lor raising an implication of such an intention, the words 
themselves do not import it; and it cannot be collected Ironi 
the mere circumstance of having three witnesses to the will, 
which might be merely accidental. The testator does not ap- 
point the defendants trustees , but as trustees, &c.; and not 
“ trustees of his inheritance,” but only “ trustees of inheritance;” 
leaving it very doubtful from the very ambiguity of the expres- 
sion whether he knew the legal import of the word inheritance . 
He might have considered it as comprising personalty, as it does 
in the civil law : ( d ) or he might have meant to appoint these 
persons and their heirs to be his trustees till the purposes of the 
will were answered ; which would not pass the fee to them. In 
Oates v. Cooke , (e) not only the legacies were to be paid by the 

trustee , but he and his heirs were to see that the testator’s tomb 
»• 

was kept in order ; which could not be satisfied without giving 

(a) Long v. Long , 5 Vcs.jun. 4 45. (b) 1 And. 145. 

(c) Several others were mentioned, but Lord Ellenborovgh observed, that 
they were all collected in Mr, Hargreaves notes in Co. Lit . 113, 114. b. 

(d) Vide Styl, 319, (e) 3 Burr. 1634. 


the 
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the trustee a fund sufficient for these purposes. And in Doe 1806. 

v. Snelling (a) this distinction was recently taken, that if there 

be a personal charge on an executor or trustee in respect of the 
realty, it passes the fee. But here is no personal charge on these Hanning. 
trustees. In Taylor v. Webb, ( b ) Lord C. J. Rolle, said, that 
they might collect the testator’s intention to be, by making the 
party his heir, that he should have his lands ; and that it was 
all one as if he had said “ heir of his lands:” particularly as 
in that case lie had made the party his executor also, which gave 
liim his goods ; and therefore if he had not his lands the word 
heir would be merely nugatory. There too the devisee had an- 
nuities to pay ; (c) which alone was sufficient to carry the fee ; 
and the testator directed him where to find the conveyances and 
assurances of his lands, (d) And in the subsequent case of 
Marret v. Sly , (e) the Court considered that the testator’s inten- 
tion to pass his lands plainly appeared. Then as to any inten- 
tion to secure the widow’s annuity of 200/. on his lands by de- [ 103 ] 
daring it to be in addition to her jointure, which was so secured, 
upon the presumption that the security was to be ejusdem generis ; 
he must have intended to raise a term such as that on which 
the jointure was secured ; but how can such a construction be 
made on the words of this will ; and what duration shall be given 
to the term? At any rate it cannot shew that the testator 
meant these persons to take a fee. It is rather to be collected 
from the words of the will that he meant the annuity to be paid 
out of the same fund as the debts, which are to be previously 
paid : and these must of course be paid out of the personalty, 
unless there be a manifest intent to charge the realty, which 
none of the words naturally import; and non constat but that 
the personalty may have been sufficient for both purposes. He 
then referred to the rule laid down by Lord C. J. Vaughan , in 
Gardner v. Sheldon, (/) who takes this difference concerning 
estates that pass by implication in a will ; “ that an estate given 
by implication of a will ; if it be to the disinheriting of the 
heir at law, is not good, if such implication be only constructive 
and possible, but not a. necessary implication. I mean, says he, 
bya possible implication, when it maybe intended that the testator 
did purpose and had an intention to devise his lands to A.; but it 
may also be as reasonably intended that he had no such purpose 

(«) 5 East , 87. (//) Styl 310. (c) lb. 301. 308. 

\d) lb. 308. (<*) 2 Sid, 75. CO Vavgh. 202. 
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to ctevisfc it to A. But I cull that a devise by necessary implication 
to A.y when A . must have the thing devised or none else can 
have it.” [Lawrence J. That rule is narrowed by Ld. C. J. 
Willes ( a ) to this, fc that the intent of the testator ought to ap- 
pear plainly in the will itself, otherwise the heir shall not be dis- 
inherited.”] Here there is no such plain intent. As to 

this being a power to raise money ; no intention of creating a 
power appears from the words of the will ; nothing is said of 
tmy act to be done, such as to sell, to mortgage, &c. ; and 
there is no instance of implying a power. Where indeed 
trusts are created, and no person is appointed to execute them, 
the Court of Chancery will direct their execution under its own 
controul; but this Court have no jurisdiction to consider that. 
Besides, the words of the will are inconsistent as to the nature 
and extent of the power to be implied ; for if the term inherit- 
ance », as here used, shew an intention to charge the portions on 
the land, it must give the trustees a fee-simple; but the jointure 
being secured only by a term , which is not a security of inherit- 
ance, the addition of the 200 l. a-year to the widow could only 
be meant to be secured in the same manner. 3 dfy, As to the 
survivorship, a naked power, such as this must be, if any, has 
never been liolden to survive, unless where given to executors 
generally, who take as it were virtute officii. The cases are col- 
lected in Co. Lit. 113. h. But the exception does not extend to 
trustees , who have no powers necessarily incident to them by 
law 5 but only such as are given to them by those who create 
the trusts. Even as to executors who are named, the only cases 
cited in the note to Co. Lit . 113. b. in favour of the power sur- 
viving are Keilw. 44 and 2 Brownlotv , 194; blit they were 
merely dicta. The first was in the 17 H. 7. and is contradicted in 
the Year-book 19//. 8 . fo. 9, 10, 11.: the other was only 
the dictum of Winch , in the lOJac. 1., nearly twenty years 
before the publication of Co. Lit. 9 and has the subsequent au- 
thority of Lord Coke against it in his comment on sect. 169. of 
Littleton , who says the law was, that if one executor refused 
to sell, the others could not sell till the stat. 21 H. 8. c. 4. : (b) 
and in Yates v. Compton , (c) which is the latest case referred to, 
Lord King decreed that the heir should join in the sale. 

(a) Moore v. Hcascmm , Willes, 141. & vide the same opinion delivered by 
Ld. Ch. Willes in l(oe d. Fulham v. Wickett, ibid. 309. 

(b) SedVide Lord Kenyon's opinion in Withnell v. Gartham , 6 Term Rep. 

396. (c) 2 P, Wms. 300. 


Peake 
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Peake, in reply, said, that no other meaning had been at- 
tempted to be given to the words of the will than what he had 
contended for; and unless they would bear that construction, 
the will would be waste paper. And he observed, (though it 
was not stated in the case,) that the personal estate was deficient 
for the purposes of the will, which had given rise to the present 
question. As instances of estates raised by implication in fa- 
vour of persons to whom there was no express devise, he cited 
Willis v. Lucas, (a) and other cases there referred to. And as 
to the distinction contended for between a power given to 
executors by name and to executors generally, that the latter 
only should survive; that was sufficient for the present purpose, 
where the persons named in the will were appointed trustees 
of inheritance generally for the execution of the will. And it 
was sufficient in Yates v. Compton to make the heir join in the 
sale for the satisfaction of a purchaser ; but no opinion was 
given on the necessity of it. 

The Court said, that they would look into the cases, and cer- 
tify their opinions. 

• On the 18th of December Lord Ellen borough €. J. and Grose 
and Le Blanc Justices, certified as follows. 

We have heard this case argued ; we have considered it; and 
it appears to us, attending to the whole of the will, that the 
testator John Trent , in appointing John Hanning , William Han- 
ning, and Constantine Phipps , as trustees of inheritance for the 
execution of his will, plainly meant to make them trustees of 
his estates of inheritance, in the same manner as if he had 
used the words “ trustees of my inheritance,” or “ trustees to 
inherit my said estates for the execution of this my will.” We 
arc therefore of opinion that John Hanning, William Hanning, 
and Constantine Phipps took an estate in fee in remainder in 
the said real estates of the said John Trent, subject to the term 
of 200 years created by the settlement. 

Ellenborough. 
N. Grose. 

S. Lb Blanc. 

Lawrence J. certified as follows. 

The rule of law being, that the intent of a testator to disin- 
herit his heir at law must be clear and plainly appear in his will, 

(a) 1 JP. Wm, 47$, $c vide Walter v. Drew, Com . Hep. 3Vf. 

otherwise 
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1806. otherwise his heir shall not be disinherited, the questions sub- 
Trent to the consideration of the court depend upon this, viz. 

against Whether such intent do so appear ? And I do not think it 

Hanning, do es< For the testator has not made any mention whatsoever 
of his lands, nor has he in any manner referred to them ; the 
addition to his wife’s jointure is not charged upon them ; and 
that part of his will may be well satisfied if the personal estate 
be the fund for paying it. The giving his wife 200/., in addi- 
[ 107 ] tion to her jointure, is but giving her that sum over and above 
the jointure ; and it will not be less an addition to it if it 
be payable from a different fund. The legacies to the children 
are given in terms as general as possible. . And the principal 
ground on which it has been contended that the testator devised 
his lands for the payment of them is furnished by that part of the 
will which appoints certain persons to be “ trustees of inheritance 
for the execution thereof;” which expression, though it may 
furnish ground to conjecture that the testator meant that they 
should take his real estate, to enable them to execute his will, 
is, I think, too uncertain to pass such estate. The use of any 
expression made so inaccurately as it cannot but be admitted 
this has been, without any circumstance to fix such its sense and 
meaning, and that by a person ignorant of legal forms, as the 
testator appears to have been, will not in my opinion, enable the 
Court to say that it must be understood with reference to his real 
estates. Inheritance might be supposed by the testator to be 
more generally applicable to things pei'sonal than it is when 
2>roperly used ; or that the mode in which things real and per- 
sonal are transmitted to those, who as the representatives of 
their owners are entitled to them on their deaths, was an acqui- 
sition by inheritance as much in one case as in the other : he 
might suppose that things personal would actually descend to 
an heir; or he might mean by the expression he has used, to 
point out those who should succeed to the trusts on the deaths 
of the persons whom he had named in his will, and that in their 
heirs those funds should be vested, which, without any charge 
on his real estate, would be applicable to satisfy the bequests to 
his wife and children. And I think it would be going much 
beyond any of the cases which are to be found in our books to 
[ 108 ] hold that this in any way affects the real estates of the testator. 

I am therefore of opinion, that John Hanning , William Hanning, 
and Constantine rhipps did not take any estate or interest in the 

real 
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real estates of the said John Trent, and that they had not by 1806. 
virtue of his will a power to make any conveyance or appoint- 
nient of any estate or interest of or in such real estates. against 


S. Lawrence. Hanning. 


Spenceley, qui tain. &c. against De Willow. Monday, 

7 1 7 b Jan . 27th. 

A T the trial of this action for usury before Lord Ellenborough 

C. J. at the sittings after last term at Westminster , wherein C ros - x imin- 
the usury was alleged to have been committed by the Defendant ^|| l a s te t ^. l j u |^ 
in a contract made by him with the French Marquis de Cham- dependent 
bonas, the Plaintiff’s case was proved by the Marquis, who on h^^hrelc- 
liis examination in chief swore, in substance, that the defendant n ‘ latter i n 
had advanced to him the sums of money mentioned in the de- sue; tor the 
duration, at the rate of about 10/. per cent, per month, and contnulicting 
not by Avay of partnership; and there was no question of the him if his 
usury if the Marquis were believed. But the defendant’s on^wayby 
counsel intending to discredit the witness, on cross-examination another wit- 
proposed to ask him what contract he had made with a Mr. {^^bered?^ 
Schullenhurg , and with several other third persons from whom he the whole of 
had also taken up money, on the same and on other days on which his testimony, 
the contract in question was made ; and this, for the purpose of 
drawing from the witness the confession that he had taken up 
sums of money from those third persons on terms of con- 
fidence that he was to employ the money so raised according to [ 109 ] 
his own discretion, (which he had suggested to them he was 
enabled to do to great advantage), and to share with them the 
profits whatever they might be: the defendant’s counsel intend- 
ing, if the witness answered in the affirmative, to draw from 
thence a conclusion that he had made the same contract with 
the defendant, (which was suggested to be the fact) with whom 
as with those third persons he was living at the time in habits 
of frequent communication and familiarity ; or if the witness 
denied that such was the nature of his dealings with those 
persons, to call Mr. Schullenhurg and the others to prove the 
contrary, and thereby destroy the witness’s credit. Lord Ellen- 
borough, however, refused to suffer the question to be put to the 
witness on his cross-examination, conceiving it to he entirely 

irrelevant 
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18W. irrelevant tp the issue in the cause ; and that it was not allow- 
Spencel&y a coimse ^ on cross-examination to put to a witness 

qui tam, See. any question concerning a distinct collateral fact not relevant 
to the issue, for the purpose of disproving the truth of the 
Willott. expected answer by other witnesses. The plaintiff having 
obtained a verdict for 25,200f. 

Erskine now moved for a new trial, first, on the ground of 
the rejection of the evidence proposed to be obtained upon the 
cross-examination of the witness $ and, 2 dly, upon an affidavit 
that the plaintiff had published a statement of the case, which 
was distributed about the court and the hall before and at the 
time of the trial. On the first ground he reasoned generally 
upon the inconvenience and danger to truth and justice if a wit- 
ness, perhaps unknown, who swore to a fact stated by him to 
have passed in secret or confidence with a party to the suit, when 
no other witness was present with whom he could be confronted, 
[ 110 } could not have his credit tried by a cross-examination as to 
collateral matters, whereon, if he spoke falsely, the falsity was 
capable of being shewn by other witnesses. That this was of 
peculiar importance in criminal cases, where a person unjustly 
accused of secret offences could often have no other means of 
defending himself. But 

The Court were all decidedly of opinion that it was not com- 
petent to counsel on cross-examination to question the witness 
concerning a fact wholly irrelevant to the matter in issue, if an- 
swered affirmatively, for the purpose of discrediting him if he 
answered in the negative by calling other witnesses to disprove 
what he said. That in this case, whatever contracts the witness 
might have entered into with other persons for other loans, they 
could not be evidence of the contract made with the defendant, 
unless the witness had first said that he made the same con- 
tract with the defendant as he had made with those persons ; 
which he had not said. They observed, that the rule had been 
laid down again and again, that upon cross-examination to try 
the credit of a witness, only general questions could be put, and 
he could not be asked as to any collateral and independant fact 
merely with a view to contradict him afterwards by calling 
another witness. The danger of such a practice would be ob- 
vious ; besides the inconvenience of trying as many collateral 
issues as one of the parties chose to introduce 5 and which the 
other could not be prepared to meet, Ld, Ellenborwgh added, 

that 
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that he had ruled this point again and again at the Sittings till he 1806. 

was quite tired of the agitation of the question ; and therefore g PENCElEY 
he wished that a bill of exceptions should be tendered by any qu i tarn, .&cV 
party whowas dissatisfied with his judgment, that the * question ag^nst 

might be finally put at rest. And The Cowrt desired to have it Willott. 
understood that they rejected the motion for a new trial on the *[ 111 ] 
first ground, and granted a rule nisi on the second ground 
alone, upon the affidavit of the publication, and distribution 
of the plaintiff’s statement of his case at the trial. 


Salt, One, &c. against Richards and Others, in Error. Monday, 

V Jan. 27th. 

jyjMPIEIt moved that the Defendants in error might have No costs are 
their costs of the non jjros of the writ of error, (which writ ^^ t ° n 
of error was non prossed for not transcribing the record,) to be 3 if. 7. c. 10 . 

taxed by The defendants in error brought their ori- where a Y rit 

ginal action on the case in this court against the Plaintiff in non-prossed 
error, who let judgment go by default, and final judgment there- ^ r e a ^ r - h ^ of 
on- was signed on the 11th of July 1805; and on the 5th of u^record 0 
July , before execution, he brought his writ of error in the Ex- 
chequer Chamber, directed to the Lord Ch. J. of this court, in 0 f g ^ 
Michaelmas term last. On the 2Gth of November judgment of 
non pros was signed by the clerk of the errors in this cause for 
not transcribing. Two questions were made, 1st, Whether the 
defendants in error were entitled at all to the costs of such non 
pros ; and if they were, 2dly, by whom such costs were to be 
taxed? 1st. It appears that costs are given in this case by the 
stat. 3 H. 7. c. 10. which reciting that plaintiffs or demandants 
that have judgment to recover were often delayed of execution 
by the defendants or tenants suing writs of error for delay, 
enacts, “ that if such defendant or tenant, &c. sue, afore exe- 
“ cution had, any writ of error to reverse any such judgment, [ 112 J 
“ in delaying of execution, then if the said judgment affirmed 

“ good in the said writ of error, or that the said writ of error 
“ be discontinued, &c. or non prossed 5 then the person agaipst 
“ whom the said writ of error is sued shall recover his costs and 
" damage for his delay and wrongful vexation in the same by dis - 

“ cretion 
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1806. u crelion of the justice afore whom, the said writ of error is sued.” 

gALT The writ of error is an original writ, issued out of Chancery, (a) 

ngainst directed to the Lord Chief Justice of this Court, commanding 
Richards. hj m t 0 certify the record and all things concerning the said judg- 
ment into the Exchequer Chamber, to be there examined by 
the Justices of the Common Bench and Barons of the Exche- 
quer. The writ of error is then allowed (A) by the clerk of the 
errors (c) in this court, who keeps it in the error office ; and 
when it is returnable the defendant in error, in order to quicken 
the plaintiff’s proceedings, serves him with a rule to transa-ibe, 
i. e. to certify the record within eight days, or otherwise that a 
nonsuit will be entered ; which rale is given also by the clerk of 
the errors in this court, who does not however prepare the tran- 
script till he receives the money. If the transcript money be 
paid in time the cause proceeds in the court of error ; but if it 
be not paid, the clerk of the errors, at the end of the eight 
. days, having given another rule or notice (d) to the plaintiff in 
error, that unless the transcript money, amounting to so much, 
be paid by such an hour on the morrow a now pros will be en- 
tered, signs judgment of non pros in a book kept in his office for 
t 113 ] that purpose. Now it could not have been the meaning of the 
' statute of Hen. 7. that the defendant in error, to whom the 
costs of a non pros are given, should lose those costs because of 
the default of the plaintiff in error in not procuring a transcript 
of the record j and it is clear that till the transcript be sent out 
of this court into the Exchequer Chamber that court can have 
no knowledge of the matter. It follows, therefore, that in 
order to prevent a failure of justice, this court must have the 
power of awarding those costs before the transcript made and 
certified, which the court of error would have awarded in 
course if the writ of error had been non pressed after the tran- 
script made and certified. The words of the statute are large 
enough to admit of this construction ; for it directs that the 
defendant in error shall recover his costs, “by discretion of the 
justice afore whom the said writ of error is sued.” By the justice 

(«) Vide stat. 2 1 Eliz. c. 8. 

(6) Vide 2 Tidd's Prac. 1099, 2d. edit. 

(c) This is an officer appointed by the Lord Chief Justice of this Court. 

(d) This is called the transcript note. 


must 
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must be m&ant the court ; and before the transcript be certified 1806. 

to the court of error, the writ of error, which is in the custody 
of the officer of this court who rules the parties, may be said against 
to be sued before this court. Then, 2dly, though the Master of Richards, 
this court be the general officer of it for taxing costs in civil 
suits; yet there is no instance of his haying taxed costs in error 
under these circumstances; for this reason, that he has no 
documents whereon to found his taxation : for before tlip 
transcript goes over to the clerk of the errors in the Exchequer 
Chamber the documents arc with the clerk of the errors of 
this epurt : it follows therefore that the taxation, if it can be 
made at all, must be made by this latter officer. But he ad- 
mitted that there was no instance of any taxation in such a 
case, which he attributed to the small amount of the costs 
before any transcript made. 

Corny n, contrii, agreed that “ the justice ” meant “ the court [ 114 ] 
afore whom the writ of error was sued ; ” but contended that 
this was a casus omissus in the act 3 H. 7- c. 10. and not sup- 
plied by any other statute ; and that at common law no costs in 
error were allowed. The court “ afore whom the writ of error 
is sued” must either mean the court of Chancery, out of which 
the writ issues, or the Exchequer Chamber, into which the 
record is to be removed by means of it ; but in no construc- 
tion can it mean the court whose judgment is to be reviewed. 

It is admitted that there is no precedent of any taxation of costs 
on the non pros of a writ of error for not transcribing ; and 
that neither the Master of this court nor the clerk of the errors 
in the Exchequer Chamber, w T ho are the proper officers for 
taxing costs in the respective courts, have any documents 
before them for making the ‘ taxation in question; which fur- 
nishes a fair presumption that no costs are allowable in such a 
case, wdthin the act of parliament : and so the practice is stated 
to be in Tidfd, (a) who cites 2 Term Hep. 17. and Law and 
Practice of Error, 31. The stat. A Ann. c. 16. s. 25. in part 
supplies the defects of the former statute by giving costs on 
quashing writs of error, but does not supply the defect in the 
present case. 

Lord Ellenborough C.J. It cannot be said that there is 
any failure of justice if the costs be not taxed in this case, 


Vot. VIT. 


(«) 3 Vo!, it $5. editi 
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where it does not appear that the statute 3 IT. 7. meant that 
they should be taxed. That statute says that the defendant in 
error shall recover his costs and damage “ by the discretion of 
the justice afore whom the writ of error is sued ” Now taking for 
granted that the justice there spoken of means the court , yet by 
“ the court afore whom the writ of etror is sued” can never be 
meant the court to whom the error is imputed. It must mean 
either the court of Chancery, out of which the writ of error 
issues, or the Exchequer Chamber, which is to review the erro-< 
neous judgment. But at any rate this court cannot be the pro- 
per forum to tax the costs, whatever other court, if any, were 
intended to do so. But 1 rather incline to think that the le- 
gislature did not mean to give costs in this case, because there 
is no court, properly speaking, before whom the writ of error 
is sued, without the transcript being certified to them. And 
the universal practice not to tax costs in this case confirms 
that construction. 

The other Judges concurred : Grose and Lawrence , Js. adding 
that “the court afore whom the writ of error is sued” must mean 
the court of Exchequer Chamber, to whom the record was 
transferred, and who were to review the erroV imputed. And 
Le Blanc J. saying, that the legislature did not appear to have 
contemplated the costs which might grow before the return of 
the writ of error. 

Rule refused. 


Rhodks 
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Rhodes against Bujli. A nn. Tuesday, 

Jan. 28th. 

I N covenant, the Plaintiff declared upon an indenture whereby The lessor 

the Defendant demised to the plaintiff all that part of a miseofcer- 

certain messuage or tenement which then had been lately tain premises 

parted off by the defendant from the part occupied by himself, of anad- 

consisting of a kitchen, wash-house, (and other rooms speci- joining yard, 

lied,) and also a warehouse behind the said messuage, and also that the^el 

all that part of the yard belonging to the said messuage be- see should 

tween that and the warehouse, (setting it out according to“* ia T. c ! he 

x , „ .. use o 1 the 

measure,) with all ways, waters, easements, &c. appertaining p Ump i n t } 1G 
to the same, habendum to the plaintiff from the 25th of 
1 795 for a term of 21 years, at a certain rent, Ike. And the w hiU the same 
defendant covenanted that during the said term (inter alia) he should remain 
would permit the plaintiff to have free ingress, egress, and h!iir tKc^ex- 
regress through the gate at the bottom of the yard belonging peaces of re- 
to the said messuage and premises to the said warehouse, and ^ r r j s 
the use of the pump pi the said yard jointly with the defendant <5 c. reserve 
WHILST THE same SHOULD remain there, paying half the ^ power 
expellees of keeping it in repair . And then the defendant, after removing the 
averring his entry into and possession of the premises under 
the said indenture, and performance of the covenants on his and it is no 
part, assigned for breaches, 1st, “ that during the continu- ^ovenantf ^ 
ance of the lease the defendant did not permit him to have the though he re- 
use of the said pump in the said yard jointly with the defend- move k w hh- 
... , . , . out reason- 

ant iv fills t the same remained there , paying halt the expencc of able cause, 

keeping it in repair: but, on the contrary, whilst the raid an( * l ri ort l er 
, \ , to injure the 

pump remained m the said yard the defendant wrong- lessee. But 

*fully and injuriously prevented the plaintiff from the use of j^khout ^ 

the said pump ; and, 2dly, That the defendant unnecessarily and it would have 

without any reasonable cause, and in order to aggrieve and injure the hcen a breach 

j)laintiff, removed and took away the said pump , contrary to the havTre- 

form and effect of the said indenture ; although tbe same would moved the 

otherwise have remained there for the purpose in the said in- n 

denture mentioned, and although the plaintiff’ was always and 

is ready and willing to pay half the expence of keeping the 

game in repair; whereby, and not from any want of repairs or 

G 2 # decay 
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decay of the said pump* or any necessity, but that the same 
might and otherwise would have remained there, the plaintiff 
lost the use of the same and the profit and benefit thereof, &e. 
The defendant, by his plea, took issue on the first breach as- 
signed, and demurred generally to the second breach. 

Abbott , in support of the demurrer contended that the 
words, “ whilst the same should remain there ” made it optional 
in the defendant to keep or to remove the pump at his pleasure, 
and then the allegations, that it was removed without reasonable 
cattse , and in ordei' to injure the plaintiff, were made aggravations, 
and could not amount to a breach of covenant. lie observed 
that there was no devise of the pump, and therefore the cases 
which shew that a party cannot defeat his own grant do not 
apply. And that this construction was not inconsistent with 
the undertaking of the plaintiff to pay half the cxpcnces of 
repair, because that was no more than a consideration for the 
use of it so long as the defendant found it convenient to let it 
remain there ; and it was competent to him to impose that 
condition while it remained, without relinquishing his option 
to remove it. The contrary construction requires the words, 
“ whilst the same should remain there” to be rejected. 

TVigley , contra. The meaning of a covenant is to be ga- 
thered from the plain natural sense of the words, and needs no 
technical terms to express it ; and the covenant by the defendant 
to pay for half the repairs shews that both parties contemplated 
that the pump should remain there during the term; or at least 
that the defendant should not wilfully remove it. There is no 
occasion to reject the words, 66 whilst the same should remain 
there:” but the Court will give them such a construction as is 
consistent with the rest of the covenant and the apparent in- 
tention of the parties; and that may be done by considering 
them to mean, u whilst the same should remain there without any 
default of the defendant in voluntary removing it” If therefore 
it were destroyed by fire or other accident during the term, that 
would have been an^excuse ; and the defendant would not have 
been bound to renew it, though he was bound to repair it 
^whilst it was capable of repair. According to the defendant's 
construction he might have called on the plaintiff to pay half 
the expencc of the repairs one day, and have removed it the 
next, which could not have been intended by the parties. And 

he 
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he cited Griffith v. Goodliand, (a) Coles 9 s case, (A) and Hollis v. 
Carr. ( c ) 

Lord Ellknborough C. J. The question turns on the 
meaning of a covenant in the lease whereby certain parts of a 
messuage, then lately parted off from the part occupied by the 
defendant, were leased by him to the plaintiff', with certain 
easements belonging to the same, for a term of 21 years. The 
pump, it is to be observed, is not a specific subject of the 
demise. Then follows a covenant by the defendant that he will 
during the term permit the plaintiff to have free ingress, &c. 
through the gate in the yard, and “ the use of the pump in the 
“ yard, whilst the same should remain there , paying half the 
“ expcnces of keeping it in repair.” If the words whilst the 
“ same should remain there” had not been introduced, I should 
have thought the covenant meant to secure to the plaintiff the 
continual use of the pump during the term, and that the lessor 
would have been guilty of a breach of covenant by wilfully re- 
moving it. But this covenant, unlike the covenant for free ingress 
and egress through the yard, is qualified with the words whilst, 
Ike. ; and the question is, Whether by the introduction of those 
words the lessor did not mean to reserve to himself a power of 
removing the pump whatever might be his motive in doing so. 
And can wc strike out words which are capable of a sensible 
meaning ? Now taking the whole together, the meaning of the 
words will stand thus : the lessor says, I demise to you a certain 
part of a messuage, with certain easements, for a term ; and 
during the term you, the lessee, shall have a free passage through 
a certain gate in the yard, and you shall, as long as I think 
proper to let the pump remain in the yard, have the use of it, 
you paying half the expence of repairing it; but I will not 
bind myself to continue it there, but reserve to myself an 
option, wiietlier from choosing not to be at any expence or from 
whatever other motive, to remove it when I please. I can give 
no other meaning to the words whilst , &c. If those words had 
not been introduced I should have thought, according to the 
case of Pomfret v. Ricroft , (d) that the demise of the use of 
the thing was a demise of the thing itself, and that it must 
have been intended that the parties meant that the pump should 
remain there during the whole term ; but by the introduction of 

(a\ T. liaytn. 464. (b) Salk. 196, (c) 2 Mod. 90. 

(</) 1 Sound. 3 'll. 
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those. words it appears, that the lessor meant to reserve to him- 
self the liberty of removing it, from whatever capricious oi* 
unreasonable motive he might do so, and consequently the 
breach is ill assigned. 

Grose J. It is material to consider that there arc no words 
of demise of the use of the pump ; but the lessor, in a subse- 
quent part of the lease, covenants that the lessee shall have 
the use of the pump jointly with himself, whilst the same should 
remain there , &c . ; the fair construction of which is, that it 
should be in the lessor’s option how long it should remain 
there : and that is not inconsistent with the stipulation that 
the lessee should pay half the cxpcnces of repair whilst it did 
remain there. 

Lawrence J. inclined to think that this was the true con- 
struction of the words of the covenant, though he doubted 
whether the parties had really so intended. He rather thought 
that they meant to have said what the plaintiff’s counsel had 
contended for 5 but they had not used words to express such 
intention. 

Le Blanc J. The parties probably meant to say no more 
than this, that as long as the lessor kept the pump in repair 
the lessee should have the use of it, he paying to the lessor half 
the expencesof repair. And if the words had stopped there, the 
lessor could not have taken it away. But the only meaning of 
adding the other words, “ whilst the same should remain there” 
must have been to reserve to the lessor the option of removing 
it. 

Judgment for the Defendant. 
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Lady Wilson against Sir 'Francis Willes, Hut. 


Tuesday, 
Jan . 


T RESPASS for breaking and entering the close of the Plain- a custom 
tiff, called Hampstead Heathy in the parish of St. John , al * die 
Hampstead in Middlesex , and digging certain turfy of the plain- namsof'^a 
tiff there being, viz. 100 square yards of the plaintiff’s turfy manor havi g 
then covered with grass 9 and Jit for the pasture of cattle 9 of 20/. fc if oT their 


value, and carrying away and converting it to the Defendant’s cust< mary te- 
use. Plea l. Not guilty of the force, &c.; and as to the re- ^pmivelyf 
sidue of the trespass, that the locus in quo is, and at the said have imme- 


time when, &c. was, and from time immemorial has been, a 

certain large waste situate within and parcel of the manor of their tenants 

Hampstead in Middlesex •, within which manor there have im- 

memorially been divers customary tenements demised and demi- taken, and 

sable by copy of court rolls, &c., in fee-simple or otherwise, at earned away 

the will of the lord, according to the custom of the manor; and within the 

that within the manor there has immcmorially been an ancient manor t0 he 
, ..I i - i used upon 

custom, that all and every the customary tenants tor the tune their said 

being respectively of all and every the aforesaid customary tene- customary 
° 1 J J tenements 

merits having a garden or gardens parcel of the samey have inx- f or the purpose 

memorially dug, taken, and carried away, and have been used qf making and 

and accustomed to dig, &c. in, upon, and from the said close, r ^s plots in 

in which, &c. by themselves and their farmers and tenants * respcc- ihe garden*, 

tively, occupiers of such customary tenements with the appurte- respect 

nances respectively for the time being, to be used and spent in and tively jor the 

upon their said customary tenements with their appurtenances re- ™lrcof^sucli 

spectively, for the purpose of making and repairing grass-plots in turf covered 

the gardenSy parcels of the same respectively , for the improvement Jor\he pasture 

thereof y such turf covered with grass Jit for the pasture of cattle, of cattle , as 

as hath been Jit and proper to be so used and spent, every year, ^Ipeflo 

at all times in the year , as often, and in such quantity as occasion be so used , at 

liathrequiredy'dsto their said customary tenementsivith the appur- °I$ 

tenances respectively belonging and appertaining*. The plea then often and in 

such (jauntily 

as occasion hath required , is bad in law, as being indefinite and uncertain, and destructive of 
the common: and so is a similar custom for taking and applying such uni' for the purpose 
of making and re /wiring the banks and mounds in, of, and tor the fudges and fences of such 
customary tenements. •t 122 ] 

rtated 
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stated a grant from the lord of one of the aforesaid customary 
tenements, consisting of a certain messuage and garden , &c. 
parcel of the manor, to the defendant, his heirs, &c. at the will 
of the lord, &c. by virtue of which he entered, and was seised, &c. 
and that being so seised, &c. at the said times when, &c. being 
times when occasion required, he entered into the locus in quo in 
order to dig, take, and carry away, and did then and there 
dig, take, and carry away the said turf in the declaration men- 
tioned, the same being then found in and upon the said close, 
to be, and which afterwards was used and spent in and upon his 
6aid customary tenement, &c. for the purpose of making two 
grass plots in the said garden, parcel of the same as aforesaid, fur 
the improvement thereof; the same turf being then and there fit 
and proper to be so used and spent, and being such quantity as the 
occasion required, as he lawfully might for the cause aforesaid, &c. 
The 2d special plea alleged more generally the same right in the 
customary tenants to dig, take, and carry away the turf to be 
used and spent in and upon their customary tenements, &c. 
in and for the improvement of the gardens, parcels of the same 
respectively ; without confining the improvement to the making 
and repairing of grass plots therein. The 3d special plea al- 
leged a similar right in the customary tenants to dig, take, and 
cariy away, to be used and spent in and upon their customary 
tenements, for the purpose of making and repairing the banks and 
mounds in, of, and for the hedges and fences thereof respectively, 
such turf, covered with grass fit for the pasture of cattle, as hath 
been fit and proper to be so used, every year, at all times of the 
year, as often, and in such quantity as occasion hath required. 
A 4th special plea laid the custom still more generally to be for 
the customary tenants to take the turf from the locus in quo as 
often and in such quantity as the occasion required, to be used 
and spent upon their customary tenements respectively, for the 
improvement thereof. To all the special pleas there was a 
general demurrer, and joinder. 

Const, in support of the demurrer. The right set up, un- 
limited in its nature, and undefined in its terms, goes to the de- 
struction of tht whole common. It is not even confined to an- 
cient gardens; for it is prescribed for every customary tenement 
having a garden parcel of the same; which may include a garden 

recently 
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recently made. The turf may be taken at all times of the year 
for the making and repairing grass plots in such garden ; which 
may comprise the whole garden, the extent of which need only 
be limited by the customary tenement itself and its appurtenances. 
It may be taken when occasion requires, of which the tenant is 
to be the judge. It is for the improvement thereof ; a term of 
very large and doubtful signification, which may include all 
ornamental improvements. And the right is claimed for tenants 
and occupiers as well as for customary tenants. The custom 
stated in the second and subsequent special pleas is still more 
general and objectionable; extending to taking turf for the 
making and repairing of banks and mounds, hedges and fences, 
and for the improvement of the customary tenements generally, 
the common law right of a commoner is confined to the 
taking of the grass by the mouths of his cattle (a) which right 
must be destroyed if the custom set up can exist : but it is a 
strong argument against its legality, that no custom to the like 
extent is recognized in the books/ In The Dean and Chaptor 
of Ely v. Warren , (6) it was considered by Lord Hardwicke 
that a right in the tenants of a manor to dig turf in the extensive 
fen lands of Cambridgeshire , though it might be considered in 
such lands, which often lie under water for several years, to be 
no more than a compensation to the copyholder for the loss of 
his profit by grazing them, would be a very odd custom if 
applied to any other soil. The right of turbary is indeed very 
frequent : but that might be supposed to arise from necessity in 
times when other fuel w*as not easily procured ; but even that, 
as Lord Hardwicke observes in the same case, is confined to such 
a quantity as is sufficient for the house (c) to which the com- 
mon is appendant. And he considered it as a great absurdity to 
lay the custom not only in the tenants but in the occupants , who, 
as tenants at will, could never have a right to take aw^ay the 
soil of the lord. And still more absurd is it to take turf Jit for 
pasture for the purpose of making banks and fences In Wilkes 
v. Bvoadbent (d) a custom set up for a lord of a manor, and his 
tenants, sinking pits for collieries in the freehold lands, to lay 

(«) Vide 45 Ed. 3. 25, 26. and Bro. Common , 48. cites 12 H. 8. 2. and 
vide 13 H. 8. 15, 16. 

(&) 2 Atk. 189. (c) Vide Tyrringham’s case, 4 Rep. 37. 

{( l ) 2 Sira. 1224. and 1 Wils. 63. 
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and continue the rubbish and material*, &c. on the lands of 
customary tenants near the pits, was holdcn void, as unreason- 
able and arbitrary, and tending to defeat the copyholder of the 
whole profits of his land, and to. destroy his estate: and there 
it was laid down, that if any part of the custom be bad, it is 
void for the whole. So here this custom is unreasonable ; for 
it tends to defeat the purposes for which the common was made, 
and to destroy the whole estate. 

Lawes , contra, contended that the custom was neither in- 
consistent with the right of common, nor unreasonable, nor 
uncertain. However inconsistent it may appear in the 
abstract, it appears that from all time it has existed in fact 
concurrently with the right of common. It is in its nature no 
more inconsistent with the right of common than the acknow- 
ledged right of turbary ; and Ld Cofce, (a) in enumerating the 
several sorts of common, mentions, in addition to that of tur- 
bary, that of digging for coals, minerals, and the like ; in all 
which the soil itself, as Blackstone (6) observes, is lost to the 
lord; whereas here it is only transferred from one part of the 
manor to another. So in Duberlt/ v. Page (c) the right of the 
tenants of a manor to dig gravel and sand on the waste was 
found for them ; and this was not denied in Shakespear v. Peppitiy 
(d) or in Peppin v. Sliakespear , (e) to be a valid custom. This 
is not stronger than the ease of Hopkins v. llobinson , (/) where 
a prescription for the tenants to have solam pasturam , in exclu- 
sion of the lord, was holden good. But non constat there is any 
right of pasture in this case but subject to the other right. 
2 d/y, The reasonableness of this custom must depend upon the 
degree of its interference with the lord’s rights; for he is the 
only person who can object to it. But it is a good considera- 
tion as to him that the custom tends to the improvement of the 
lord’s own estate in the hands of the tenants; of which lie will 
have the benefit either in the shape of increased fines on the 
deaths of the tenants, if the fines he uncertain and dependant on 
the value of the copyholds, or at any rate upon the forfeiture or 
reverter of the estate. And it is material to observe, that the 
right can only be legally exercised where there is an improve - 

(*/} Co. Litl, 122. (b) 2 Black. Com . r. 3. tit. 3. (<■) 2 Term. Rep. 391. 

(d) 6 Term Rep. 741. (e) Ibid. 718. (/) 2 Lev . 2. 
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tnent in fact of the customary tenement ; of which the lord can-* 1808. 
not justly complain. As to the objection that the custom is not 
alleged to be confined to the improvement in this manor of against 
ancient gardens; supposing that were material, which does not Willes. 
seem to be necessary for the reason last mentioned, yet upon 
these pleadings it must be so understood; for it is laid that 
“ every customary tenant of every the aforesaid customary tene- 
ments, having a garden jyarcel of the same , have immemorial^ / dug, 

&c. turf to be used upon their said customary tenements for the 
purpose of making grass plots in the gardens, parcels of the same ” 

Now this custom could not have been used immemorial^/ for the 
purpose of improving the gardens , parcels of the customary te- 
nements, if such gardens had not existed immemorially. [All 
the Court, however denied this construction of the custom, as 
laid; and considered that it was claimed for any garden, parcel 
of the customary estate, whether ancient or not ; they laid stress 
on the words, “ having a garden ” and “ for repairing grass plots 
in the gardens not even saying the same gardens or ancient 
gardens.] As to the 3d special plea, lie observed, that the right [ 127 ] 
claimed was nothing more than a species of hedge-bote, which 
every tenant enjoyed. It was to protect the property, and pre- 
serve the boundaries of the land, which was both convenient 
and reasonable. [Lord Ellenhorough asked if there were any 
instance in the books of a custom to take away the soil of the 
lord to make bounds and banks for the tenant's estate ; and 
especially to take that which was fit for the better purpose of , 
pasture, and apply it to common and inferior purposes?] The 
Court then pressed him as to the uncertainty of the custom as 
laid. They asked what was meant by the word improvement; 
whether as applied to land it was not always confined to agricul- 
tural purposes ? They observed that the claim was to take the 
turf when occasion required ; and asked whether any precedent 
could be produced of pleading in so loose a manner the claim of 
any species of agricultural improvement : the occasion here was 
not confined to agricultural purposes ; it might be for the pur- 
pose of building a summer-house. It was not confined to neces- 
sary repairs; it would extend to any fanciful repairs. (No an- 
swer being given to these suggestions) 

LordELLKNiKmouGH 0. J. said, A custom, however ancient, 
must not be indefinite and uncertain ; and here it is not defined 

• what 
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what sort of improvement the custom extends to: it is not stated 
to be in the way of agriculture or horticulture : it may mean all 
sorts of fanciful improvements; every part of the garden may 
be converted into grass plots, and even mounds of earth raised 
and covered with turf from the common; there is nothing to 
restrain the tenants from taking the whole of the turbary of 
the common and destroying the pasture altogether. A custom 
of this description ought to have some limit ; but here there is 
no limitation to the custom, as laid, but caprice and fancy. 
Then this privilege is claimed to be exercised ichen occasion 
requires. What description can be more loose than that? It is 
not even confined to the occasions of the garden. It resolves 
itself, therefore into the mere will and pleasure of tfie tenant, 
which is inconsistent with the rights of all the other commoners, 
as well as of the lord. The third special plea also is vastly too 
indefinite : it goes to establish a right to take as much of the 
turf of the common as any tenant pleases for making banks and 
mounds oil his estate; it is not even confined to purposes of 
agriculture. All the customs laid therefore are bad, as being 
too indefinite aud uncertain. 

The other Judges concurred. 

Judgment for the Plaintiff. 


Tuesday, 

Jan . 23th. 

An action of 
covenant docs 
not lie upon 
the stat. 3 W . 
& M. c. 14. 
against the 
devisee of 
land to reco- 
ver damages 
for a breach 
of covenant 
made by the 
, devisor : but 
the remedy 
thereby given 
is confined to 
cases where 
debt lies. 


Wilson against Knubley. 

fBjlHIS was an action of covenant, wherein the Plaintiff dc- 
-®- dared against theDefcndaut assurvivin g devisee of the lands , 
&c. of John Lawson deceased, there being no heir of the said 
J, L.; for that whereas by indenture of release made on 6th 
of Feb. 1798, between J. L. of the one part and the plain- 
tiff of the other, it was witnessed that in consideration of 1050Z. 
paid to J . L., lie conveyed to the plaintiff in fee certain free- 
hold messuages and lands, &c. at Wigton , in Cumberland , (de- 
scribing them ;) and J. L., for himself and his heirs , covenanted 
* with the plaintiff, her heirs, &c., that he was the true and 
lawful owner, and seised in liis own right of a perfect and 
indefee ziblc estate of inheritance in fee-simple of and in the 
*[ 129 ] same 
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same premises, without any incumbrance thereon, &c. to alter, 
lessen, or defeat the same. The plaintiff then assigned for a 
breach, that the said J. L. was not, at the time of making the 
said indenture and conveyance, the true and lawful owner of 
the premises, nor was seised in fee of an indefeazible estate of 
inheritance in the same, &c., nor had authority or right to con- 
vey the same, &c. to the plaintiff in fee ; by means of which 
the plaintiff was put to divers costs, charges, and expenccs, 
viz. 1000/. in defending an ejectment brought by J. D. on the 
demise of J. G. &c. against her to recover an undivided third 
part of the premises, the said J. G. being entitled thereto; and 
in the purchase of such undivided share; and in making satis- 
faction for the rents, &c. of such share, while the plaintiff held 
the same under the said indenture, & c. And then the plaintiff 
averred that J . L. died without heirs ; and that the said J. L. in 
Ills lifetime, and the defendant devisee as aforesaid, since his 
death, though requested, had not kept the covenants so made 
by the said J. L. for himself and his heirs with the plaintiff, 
but has refused, &c. to her damage of 1000/. To this there 
was a demurrer, assigning for special causes, that the plaintiff 
has declared against the defendant as surviving devisee of J. L. 
deceased, upon breaches of covenant supposed to have been 
committed by him in his lifetime, and has not joined the heir of 
the said J \ L. in the suit : and for that it appears by the 
declaration that the action is not brought against the defendant 
as such devisee in respect of any obligation or other debt due from 
the testator to the plaintiff but in respect of certain covenants 
of the testator, supposed to have been entered into and broken 
by him : and for that it is uncertain what damages the plaintiff 
has sustained, or may be able to prove by reason of such breaches 
of covenant : and for that it is not averred or shewn that any 
lands, &c. which were of the said J. L. at the time of his 
death have come to the defendant, or been in his hands as such 
devisee, out of which he may satisfy the damages, if any should 
be recovered against him as such devisee by reason of the sup- 
posed breach of covenant, &c. joinder, and 

Yates , in support of the demurrer. The case of Dyke and 
another administrators v. Sweeting , (a) which was mentioned 
as an authority in support of the action when this case was called 
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on last term, does not apply ; for that was covenant against an 
heir, which lay at common law, and did not want the aid of 
the stat. 3 W. Sf M . c . 14. But at common law no action 
either of covenant or debt lay against a devisee of land ; for the 
devisee taking by purchase was not bound by the contracts of 
the testator. That statute, which was made in aid of the stat. 
27 Eliz. c. 4. against fraudulent conveyances to defeat creditors, 
for the first time subjected the debtor’s lands to the process of 
his creditors in the hands of the devisee : but that is a special 
remedy, which must be strictly pursued. For though s . 2. of 
the stat. of W. fy M. avoids devises generally, as against credi- 
tors, yet the preamble only speaks of devises made to defraud 
creditors by bond and other specialties of their just debts: and the 
3d section limits the remedy given to creditors ; for it enacts 
that, “ for the means that such creditors may be enabled to 
recover their said debts in the cases before mentioned, every such 
creditor shall and may have and maintain their actions of debt 
upon the said bonds and specialties against the heirs at law of such 
obligors and such devisees jointly . 2dly, He contended that at 
any rate the action would not lie against the devisee alone with- 
out joining the heir ; for no such remedy at law was given by 
the statute, and a casus omissus could not be supplied by the 
averment that there was no heir. The devisor might have died 
possessed of other lands, and the present defendant would only 
be.liablc to his proportion, (a) 

Wood, contra, contended that the action of covenant was 
within the meaning and equity of the statute, being as much 
within the mischief to be remedied by it as the action of debt. 
The general object of the statute was to make the devisee liable 
to answer for those assets which would have been liable in the 
hands of the heir, if they had been suffered to descend : and as 
covenant would lie in such a case against the heir, according to 
Dyke v. Sweeting , so by an equitable and reasonable construc- 
tion of the statute it should lie against a devisee. The act was 
levelled against fraudulent devises , and the remedy could not 
have been meant to be confined to a particular sort of action, 
which must jn many instances defeat the object. It recites that 
" it is not reasonable or just that by the practice or contrivance 
" of any debtors, their creditors should be defrauded of their 


"just 


(«) Vide Hume v* Edwards, 3 Atk. 693. 
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u just debts ; nevertheless it hath often happened that several 
“ persons having by bonds and other specialties bound themselves 
“ and their heirs, and have afterwards died seised, &c. have, to 
“ the defrauding of such their creditors, devised the same,” 
&c .for remedying of which it absolutely avoids as fraudulent all 
such devises against such creditors. The action of debt spoken 
of in the 3d clause is merely put by way of instance and ex- 
ample. The act speaks of debtors having bound themselves and 
their heirs by bonds and other specialties, not confining it to spe- 
cific legal debts. Now here the plaintiff is as meritorious a 
creditor as if he had advanced his money on the security of a 
bond. If the lands had descended, there is no doubt that the 
heir would have been liable in damages for the breach of cove- 
nant: nor can it be denied that the devisee would have been 
jointly liable, if a collateral bond had been given by the testator 
for the performance of covenants; and yet in such action 
damages only are recovered. But the legislature could never 
have contemplated these distinctions when professing to give a 
remedy against fraud. Many cases have been ruled to be within 
the equity which are not within the letter of statutes. Co* 
Lit . 24. b . gives the rule where it is within the same mischief: 
Plowd. 59. applies it to statutes made for the redress of false 
covin, and to give a speedier remedy to right; to such as are in 
advancement of justice, and beneficial to the public weal: and 
by Gooch’s case, 5 Rep. 60. acts made in prevention or suppres- 
sion of fraud ought to have a favourable interpretation : and 
that was applied to the stat. 13 Eliz. c. 5. principally because it 
provides generally, as the act in question does, that the estate 
as to the creditor shall « be void. So the stat. 4 Ed. 3. c. 7. en- 
titled, “ Executors shall have an action of trespass for a wrong 
done to their testator,” reciting that, “ in times past executors 
had not had actions for a trespass done to their testators, as of 
goods of the same testators carried away in their life, and so 
such trespasses have hitherto remained unpunished,” enacts, 
ts that the executors in such cases shall have an action against 
the trespassers and recover damages,” &c.: yet it washolden (a) 
in the Exchequer Chamber that an executor shall have an 
action upon the case de bonis testatoris come to the hands of 
(mother, and by him converted to his own use, &c, by the 

(«) 1 Leon* 104, 
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1806. equity of the statute . 2dly, The allegation that the testator had 
no heir, (being in truth a natural child,) is sufficient to warrant 
against the suing the devisee alone : and so Lord Chancellor Cowper 
Knubley. thought in Gawler v. Wade, (a) though he held that the heir, 
where thei'e was one, must be made a party, notwithstanding 
he had no real assets by descent. [Lawrence J. May it not be 
inferred from that case, that Lord Cowper thought if there had 
been no heir it would have been a reason for the creditor’s going 
into equity ?] 

Yates, in reply, referred to Westfaling v. JVestfaling, (b) as a 
case where a construction had been put upon this statute; but 
Lord Hardwick* there relied on the words being sufficiently 
large to. extend the remedy of the statute to the case then before 
him, which was clearly within the mischief of it, and therefore 
he would not narrow them. 

Lord Ellf.nborough C. J. The grievance now complained 
of, how great soever it may be, existed at common law down 
to the period of the stat. 3 W x fy M.; by which statute the 
devisee is, for the first time, made chargeable jointly with the 
lieir for the debts of his testator in respect of lands devised to 
[ 134 ] * a S l ’ ee w Rh the plaintiff’s counsel, that the grievance 

recited in the preamble of the act would have led one to suppose 
that the legislature meant to have given a larger remedy than 
the action of debt. For it recites, &c. and by s. 2. it says, 
that all wills, &c. shall be deemed fraudulent and void as 
against such creditors: but when they come to provide the 
means whereby the creditors are to be remedied, they are more 
limited than the grievance recited. For s. 3. says, “ for the 
means that such creditors may be enabled to recover their said 
debts , that in the cases before mentioned every such creditors shall 
have their actions of debt upon the said bonds and specialties/' 
&c. If it had only said that they should have their actions , 
without more, there would have been ground for going the 
length of the argument of the plaintiff’s counsel ; but the legis- 
lature have expressly limited the means of recovery by such 
creditors to actions of debt. Supposing therefore that we could 
go to the extent of saying that an averment of there being wo heir 
is equivalent to joining the heir, where there is one, in the ac- 
tion j supposing we could get over that difficulty ; how could 

we, 


(«) 1 P. T Vws. 100. 


(/>) 3 Atk< 400 . 
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we, construing a comparatively recent act of parliament where 1806. 
a particular remedy is given by action of debt on bonds and spe- 
cialties, where no remedy was before, extend it to actions of against r 
covenant? It is said, however, that the statute being made in Knublrv. 
advancement of justice and suppression of fraud, ought to be 
extended by equitable construction to meet the grievance ; and 
f the construction which has been put upon the stat. 4 Ed . 3. c. 7* 
is relied on. But that, it must be remembered, is a very an- 
cient statute passed at a period' when no great precision of lan- 
guage prevailed ; and the body of the act does not speak of 
actions of trespass y though the instance put is proper for such an 
action ; but it speaks of actions for a trespass done to the testa- [ 135 ] 
tor’s goods \ and it enacts that executors in such cases shall have 
an action against the trespassers ; apparently using the word tres- 
pass as meaning a wrong done generally, and the trespassers as 
wrong-doers : (a) it does not specify the nature of the action. 

The words therefore were capable of letting in a construction 
which met the mischief intended to be redressed. But we can- 
not bring within the equity of the stat. of W $ M., a remedy 
which the legislature have almost, as one may Say, in express 
terms excluded ; for it says what the means of such creditors 
recovering their said debts shall be, and in stating those means 
it only gives the action of debt . To extend it therefore to the 
action of covenant would be to legislate and not to construe the 
act of the legislature. 

Grose J. At common law neither debt nor covenant lay 
against the devisee : but the legislature have given a remedy 
against him by the stat. 3 IV. fy M.; that remedy however is 
express, and is confined to the action of debt . And though the 
word specialties be used as well as bonds 9 yet construing the whole 
together it must be confined to such specialties on which the 
actum of debt lies. And whoever looks at the statute attentively 
will see that such must have been the intention of the legisla- 
ture: for it speaks all through of debts; but a mere breach of 
covenant cannot be considered as a debt. As to the argument 
drawn from the construction put upon the stat. 4 .Ed. 3. my 
lord has given a clear answer to it. 

Lawrence J. This is an attempt to extend the remedy 
given by the stat. 3 W. $ M. against devisees to another form 

(<i) Vide Pcytoc’s case, 9 Rep. 78. « k b % 

You VII, H of 
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of action than what is expressly given by that act. But though 
wc should be glad to give the statute all possible effect in sup- 
pression of the species of fraud against which it was levelled as 
far as it will admit of, yet it will not admit of this extension. 
iFor in the very preamble it speaks of the practice or contrivance 
of debtors to defraud their creditors of their just debts by devising 
away their lands, &c. in such manner as such creditors have 
lost their said debts ; and afterwards it proceeds to point out the 
means whereby such creditors may be enabled to recover their 
said debts: and then enacts, that in the cases before mentioned 
every such creditor shall have his action of debt, &c. against the 
heir of such obligor and such devisee jointly. All through it 
speaks of debts , which must mean existing debts. But what is 
this ? it is an action of covenant to recover damages for a breach 
of the testators covenant to make a good title to an estate ; and 
part of the damages sought to be recovered is the amount of the 
costs and cxpcnces of defending an ejectment brought against 
the plaintiff by the owner of the estate who recovered it ; which 
never could be considered as a debt due from the testator at the 
time of his death within the meaning of the act. Then as to 
the case relied on upon the construction of the stat. 4 Ed. 3. 
the words of that statute are very loose and general, and not 
confined, as in this case, to any particular form of action. 
Besides, in construing ancient statutes attention is alway to be 
paid to the language of the times. It speaks of a trespass as of 
si wrong generally; and it enacts, that the executors shall have 
an action, not saying what form of action, against the trespassers, 
meaning thereby wrong doers. But here the words giving the 
jform of action are very precise ; and we cannot extend the 
remedy to any other form of action, although I agree that it is 
within the mischief. 

Lk Blanc J. I agree that it would have been better for the 
legislature to have extended the remedy to cases like the pre- 
sent; but I doubt whether such cases were within their con- 
templation at the time of passing the act; and they are admitted 
not to be within the letter of it. The legislature seem only to 
have contemplated persons who had bound themselves in certain 
sums by bonds and other specialties, which they considered as 
debts; and they gave a remedy which was clearly only adapted 
to such bonds and specialties. They therefore only contem- 
plated what were debts strictly so called, and did not mean 

to 
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to extend the remedy against devisees to the recovery of damages 1B0C. 

for breaches of covenants or contracts made by their testators. " „ 

. ... . . . Wilson 

If then we were to bring this case, which is clearly not within against 

the words, within the equity of the statute, we should be giving Knubley. 
it a construction against what appears to have been within the 
contemplation of the legislature, and certainly against the ex- 
press letter of the act : though I agree that it would have been 
better to have extended the remedy to the general mischief 
recited. 

Judgment for the Defendant. 


Newton, Assignee of Stelfox, a Bankrupt, 
against Ch antjler. 


C 138] 

Tuesday, 
Jan. 28lh. 


I N trover for certain goods and stock in trade, late the pro- A bill of sale 
perty of the bankrupt, which was tried at the last Summer j^Vreditor” 
Assizes at Chester, a verdict was found for the Plaintiff for of all the 
300/. subject to the opinion of this court on the following ^]j!* 0 / n a 

Case. trust to sa- 

Stelfox, being a malster and trader, became indebted to the tls * y hls (lcbt 
Defendant, a banker at Nortlmich , in 300/. and to the plaintiff the surplus 
in 690/. for just debts, who for recovery thereof respectively 
sued out bailable process against Stelfox in June 1803. The an act of ’ 
defendant’s writ was first delivered to the sheriff, who thereupon bankruptcy, 
arrested Stelfox on the 24th of June 1803, Stelfox, being in effect as a 
custody, upon that arrest, in order to procure his release agreed conveyance, 
to give a bill of sale of all his goods and stock in trade to the de- * in g was 
fendant for securing the payment of his debt, who then de- given by the 
clared that he should immediately put the same in force : ^mkranest 
whereupon a bill of sale on the said 24th of June 1803 was at the suit of 
made and executed to the defendant by Stelfox; by which 
reciting that Stelfox was justly and truely indebted to the de- just debt, 
fendant in 300/. he, for the better and more speedy raising and 
paying the said 300/. granted, bargained, and sold absolutely mediate 
to the defendant “ all and singular his household goods and furni - p^sMsion 

There was another writ out against the trader at the time, and be knew that he was 
in insolvent circumstances, but it did not appear that these facts were known to the 
particular creditor. 

H 2 ture 
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ture, malt , stock in trade, and effects whatsoever , then remaining 
and being in, upon, or about the messuage or dwelling-house, 
malt-kiln, and premises, which he then inhabited and occupied, 
situated in Rudheath , and all othei' his goods , chattels and effects 
whatsoever , in whose hands, custody or possession soever the same 
then were or might be found, and all his estate , right , title, and 
interest of, in, and to the same, and every part and parcel 
thereof; to have and to hold all and singular the said goods, 
malt, chattels, and effects whatsoever thereby before granted, 
bargained and sold, or intended so to be, to the defendant, as 
his own proper goods, Jkc. for ever; to the intent and purpose 
that the defendant, his executors, &c. should and might by 
sale and disposal of all or any part of 'the said goods and pre- 
mises raise the said sum of 300/. together with all reasonable 
costs and charges attending the sale and disposal of the said 
goods, &c. and render and restore the overplus of the said goods 
and money (if any be) unto him, Stelfox, his executors or ad- 
ministrators.” And Stelfox did thereby for himself, his exe- 
cutors, &c. warrant the said goods, &e. to the defendant 
against himself ( Stelfox ) his executors and administrators, and 
against all and every other person and persons whomsoever : of 
which goods and chattels, the bill of sale further stated that he 
had put the defendant in full possession by delivery of a knife at 
the sealing and delivering of those presents. The defendant on 
the said 24th of June 1803, and immediately after the execu- 
tion of the bill of sale, took possession by virtue of the bill of 
sale of the property thereby assigned, being the property men- 
tioned in the declaration, and without loss of time caused the 
same to be sold; and the proceeds of the sale, after satisfying 
an extent before that time duly issued at the suit of the Crown 
against Stelfox, amounted to 300/. Stelfox at the time of exe- 
cuting the said bill of sale knew that he was in insolvent circum- 
stances ; but he had not then committed any act of bankruptcy. 
On the 6th of July 1803 a commission of bankrupt duly issued 
against Stelfox on the petition of the plaintiff, under which he 
was declared a bankrupt ; the commissioners being of opinion 
that the execution of the bill of sale to the defendant was an act 


of bankruptcy ; and the plaintiff being duly chosen assignee, an 
assignment was duly executed to him of the personal estate and 
effects of the bankrupt. The question was, Whether the plain- 
tiff 
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tiff were entitled to recover? If he were, the verdict was to 1806. 
stand : if not, a nonsuit was to be entered. Newton 

Richardson for the plaintiff. The question is, whether a bill agointi 
of sale executed by a trader of all his effects to a particular Chantleb. 
creditor to satisfy his debt, rendering the surplus (if any) back 
to the trader himself, is not an act of bankruptcy ? The stat. 

1 Jac. 1. c. 15. s. 2. enacts, that every trader who shall u make 
my fraudulent grant or conveyance of his lands, goods, &c. to 
the intent or whereby his creditors may be defeated or delayed for 
the recovery of their just debts, shall be adjudged a bankrupt.” 

In the construction of which the fraud spoken of has not been 
confined to moral fraud, but any conveyance is a fraud within 
the meaning of the act, which necessarily defeats or contravenes 
the great object of the bankrupt laws; which is, that when a 
trader’s affairs come to a stop, he shall not carve out his whole 
estate to a particular creditor, but it shall be devested out of his 
management, and placed in the hands of trustees appointed by 
statute, for the purpose of being distributed equally amongst 
all the creditors. Now a conveyance of all a trader’s property 
must necessarily break up his trade, and delay all the rest of his 
creditors till the particular creditor is satisfied ; and if he be in- [ 141 ] 
solvent, it must necessarily defeat them. The cases of Miles v. 

Williams , (a) Worscley v. De Mattos , (A) Wilson v. Day , (c) Al - 
derson v. Temple , (d) Law v. Skinner , (e) Rust v. Cooper , (/) and 
Butcher v. Easto , (g) are all full to this purpose, and the latter 
is strongly in point to this case. For though Revett the trader 
was not arrested at the suit of Easto , but of another person, yet 
the bill of sale was given to Easto as a security for his bailing 
Revett , then in custody under that process : and it cannot make 
any material difference to whom the security be given, as in 
either case it is equally given by the trader under the compul- 
sion of legal process, and in order to free himself from arrest. 

In Cox v. Morgan} (h) it was indeed determined by two Judges 
against one in C. B . that a payment of a bill of exchange to a 
creditor, made under an arrest, was protected by the stat. 

19 Geo . 2. c. 32. as a payment “ in the usual and ordinary course 
of trade and dealing the creditor not knowing that the debtor 
had committed a previous act of bankruptcy, or that he was 

(d) 1 P. Wms. 251. (b) 1 Burr . 476, (c) 2 Burr . 827. 

(d) 4 Burr . 2235. (e) 2 Blac. 99 6. (/) Cowp . 629. 

(g) Doug* 295. (4) 2 Bos . $ Pull , 398. • 


even 
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even in insolvent circumstances. But at any rate this is very 
distinguishable from that case, for a bill of sale of all a trader’s 
(effects can in no respect be considered as a payment within 
that act. 

J. Clarke , contra, admitted that the present question turned 
upon the construction of the stat. 1 Jac. 1. c. 15. s. 2. the 
material word of which is the word fraudulent: but in order to 
ascertain whether any particular grant or conveyance be fraudu- 
lent or not, the court must look to the circumstances before and 
accompanying the deed, and cannot collect it from the inspec- 
tion of the deed itself. In Wo^scley v. De Mattos , (a) Lord 
Mansfield considered the deed itself as equivocal and iiidifferent 
upon the face of it, and he looked only to the extraneous cir- 
cumstances to decide whether or not it were fraudulent. Now 
here no moral fraud can be imputed to the transaction : the debt 
bon& fide due to the defendant from Stelfox was 300 L; the 
goods conveyed, after satisfying the extent of the crown, were 
worth no more ; the defendant declared before the execution of 
the bill of sale that he should immediately put it in force, and 
he did so as soon as it was executed. In Wilson v. Day (b) the 
principal stress was laid on the circumstance that there was no 
alteration of the possession after the execution of the deed con- 
veying away the trader’s property, which was considered as a 
badge of fraud ; and so it was in Law v. Skinner . (c) In 
Butcher v. Easto (d) the security was not given to the creditor 
who made the arrest $ and Lord Mansfield laid stress on this, 
that the trader must have contemplated at the very time the act 
Of bankruptcy which he committed within twenty-four hours 
afterwards. And Compton v. Bedford (e) also went on that 
ground. As to the bill of sale sweeping away the whole pro- 
perty of the trader, the same effect would have been produced 
if the defendant’s suit had proceeded to judgment and execu- 
tion, to which no objection could have been made : and it would 
be absurd that the resistance of a trader to a just suit should 
give the creditor an advantage. 

llichardson , in reply, insisted that the very bill of sale itself, 
independent of any collateral circumstances, was a fraud upon 
the bankrupt laws 3 but if any such were wanting it would be 

{a) 1 Burr. 484. (h) 2 Burr. 827. (c) 2 Blue. 000. 

(</) Dktitpl, $9 1. (0 1 Blue. 1)02. 

found 
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found in the fact stated that Stelfox knew at the time of giving 1806, 
the bill of sale that he was in insolvent circumstances, and 
therefore he must have intended to give the defendant a pre- against 
ference over his other creditors. The defendant likewise must Chantler. 
have known that by taking such a bill of sale the insolvency of 
the debtor must necessarily ensue, as he could no longer carry 
on his trade. There is no necessity for fraud in fact ; for in 
Wilson v. Day (a) Lord Mansfield considered the deed to be 
very fair as between the parties ; and fraudulent and void only 
as it tended to defeat the system of the bankrupt laws. 

Lord Ellenborough C. J. This question arises upon the 
validity of a deed of sale of all his goods and stock in trade 
made by a trader under arrest at the suit of the vendee, there 
being then another writ out against him at the suit of another 
creditor. The trader was in insolvent circumstances, and 
known to himself to be so at the time. Now the execution of 
such a bill of sale, under these circumstances, has in all the 
cases been considered, prim& fa,cie at least, as fraudulent ; and 
it is incumbent on the party wlro sets it up to shew something 
to rebut that presumption. As a general proposition it cannot 
be disputed that a conveyance by deed by a trader of all his 
property to a particular creditor in prejudice to the rest is an 
act of bankruptcy. Everyman must be taken to contemplate 
the ordinary consequences of his own act at the time of the act 
done. Here the necessary effect of the act done was to turn 
round all his other creditors, and prevent them from pursuing 
their present ordinary remedy against him for the payment of [ J 44 
their demands, leaving them only to look to him for the future 
surplus, if any. Being insolvent within his own knowledge at 
the time, and two writs out against him, he must have con- 
templated bankruptcy by means of arrest and lying in gaol two 
months ; and under these circumstances he gives, the bill of sale 
to one of his creditors, conveying all his property. Must he 
not then have contemplated the necessary consequence of his 
own act ? And as such an act must have the effect of defeating 
or delaying all his other creditors, by stripping him of all he 
had and disabling him from carrying on his traTle, must I not 
deduce the inference from it that he meant to defraud all his 
other creditors. This then constitutes an act of bankruptcy, 


(a) 2 Burr, 830. 


and 
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and cannot be distinguished in principle from the case of Butcher 
v. Easto, where the same thing was done in effect : for the bill 
of sale was there given under the pressure of legal process, 
though not at the suit of Easto, who redeemed the trader from 
the arrest of another creditor by becoming bail for him. This 
is not like a partial conveyance only of a trader’s property, 
which is open to a different consideration. 

Gross J. When a trader disposes of all his property to a 
particular creditor, it must necessarily defeat all his other 
creditors of recovering their just debts: the law therefore 
considers the deed as fraudulent and void. This is distinguish- 
able from cases where lie conveys only a part of his property. 

Lawrence J. As the necessary consequence of this deed 
of conveyance was to take the whole effects of the trader, which 
the law says shall be distributed equally amongst all the credi- 
tors, and to give them to a particular creditor, this within all 
the cases is an act of bankruptcy: and it is not less the grant 
or conveyance of the bankrupt to the prejudice of his other 
creditors, because at the time he made it he was under arrest 
at the suit of the defendant. 

Le Blanc J. The principle of all cases is, that if the con- 
veyance to a particular creditor necessarily prevent the pro- 
perty of the trader from being distributed as the law requires 
in cases of bankruptcy, that is itself an act of bankruptcy. But 
this is attempted to be distinguished from the general case, 
upon the ground that the security was given to the particular 
creditor at a time when he held the trader under arrest. But 
I cannot distinguish this in principle from Butcher v. Easto. 
There the security was given by the trader when under arrest; 
and though not to the particular creditor who had arrested 
him, yet to another creditor by whose means he was liberated, 
and who on that condition became bail for him. And that, 
having been determined to be an act of bankruptcy, does away 
the only distinction which is pretended between this and the 
general class of cases where a conveyance of all a trader’s 
effects to a particular creditor has been uniformly holden to be 
an act of bankruptcy, j 


Rostea to the Plaintiff. 
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The King against Woodcock. 


Wednesday, 
Jan. 29th. 


A Conviction on the malt act, 42 Geo . 3. c. 38. s . 30. stated Where a pe- 
that on the 29th of May 1805 an information was exhibited nalt 7 t( ? bc 
before .<4. P. and C., three justices of the peace in and for the fore justices 
county of Suffolk, by R, P. officer of excise, who informed the ^ it ^ ce 
said justices that the defendant was a maltster at H. in the said tain time 
county, “ and so being there such maltster, he, the defendant, 
within three months now last past , viz. on the 22 d of May now last mitted* 1 , ii°p^n 
past , at H . aforesaid, did wet certain corn of him the defendant * conviction 
then and there making into malt, in a certain stage of opera- offence^re- 


tion, (and so set out an offence within that act), (a) contrary turned by 
to the form of the statute ; for which the defendant hath for- fnto iT# 
feited 200i.” &c. The conviction then set out the summons to it ought to 
the defendant to appear, the evidence, and other proceedings, the C fkce°of 
and concluded with the adjudication of conviction. But in the evidence 
setting out the evidence of the offence it was only stated that c^nviction^^ 
the witness deposed “ that the defendant at the, time of the that the pro- 
committing the offence mentioned in the said information was a i^dme ^and 
maltster at H. &c. That the witness on the 22 d of May (not if the witness 
stating in what year) went to the defendant’s malt-house at H. be only stated 
aforesaid, where he found a floor of malt then in operation,” tioned the 
&c. (and so proceeded to state the fact of the offence.) which 1 the 

Alderson , amongst other things, objected that the evidence, offence was 
as set forth, did not shew an offence committed within the C0I pmitted, 
time limited for the prosecution. To which year™, and 6 

*Freere , in support of the conviction, answered, that it was ffierebe 110 
expressly so seated in the information, to which the evidence f er ence to" 
must be taken to refer ; and that unless the justices had been connect it 
satisfied that the witness was speaking of the 22d of May 1805, date/the*™ 6 
they would not have convicted the defendant: and this was ja omission can- 
conclusion of fact which it was competent for them to draw piled Either 
from the evidence stated. But by by reference 

Lord ELLfiNfioaouGH C. J. The evidence ought to appear chargedTn 106 

to support the information, and the justices should either have the informa- 
tion, or by 

presumption arising from the justices having convicted the defendant. 

(«) Vide Rex v. Shone, 6 East, 514. ^ ^ 

stated 
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1800 . stated the evidence of the witness to be that the offence was 
TheKiNG comm ^ te ^ °P 22d of May 1805, if they really so under- 
pin** stood the witness to mean : or if they had any doubt of that, 
Woodcock. ti le y should have enquired of him more particularly as to the 
date of the fact. But here the date of the year neither appears 
expressly by the evidence, nor by any words of reference to any 
other date which is certain. And if they have done their busi- 
ness slovenly, we cannot supply their omission. As it stands 
on the conviction, the offence does not appear to have been 
committed within three months before the prosecution com- 
menced, which is necessary to give them cognizance of it. 

The other Judges concurring on this ground. 

Conviction quashed. 


Friday , 
Jan . 31st. 


*Scholky and Domville against Mearns. 


To^a ( Jebt^°n pijpHE Plaintiffs declared in debt on a bail-bond tothem as 
it isno good * sheriff of Middlesex, in 40/. The plea, after craving oyer 
plea thauhe 0 f the bond and condition, (which was for the appearance of 
brought by the Defendant in JB.1L on Wednesday next after 15 days of 
t] 16 b eri fit f0r E aster > t0 answer G. Loveday in a plea of trespass, and also to 
of^ndTas a hill against the defendant for 50/. on promises, &c.) stated 
trustee for^ that the defendant ought not to be charged, &c. ; because 
officer C \vho S the action was brought and prosecuted by the plaintiffs for the 
arrested the use and benefit of one J. Simpson, and as trustee for him , and not 
and^whom ^ or their own use or benefit > and that before the making of 

the defend- the bail-bond, viz. on the 29th of March 1805, at, &c. the 
ant paid die 

debt and costs, &c. after the return day, but before the sheriff was ruled to return the writ; 
and who accepted the money so paid by the defendant in full satisfaction and discharge of 
the bail-bond and fees , &c. and that if any damage were afterwards incurred for default of 
the defendant’s appearance according to the condition of the bond, it was occasioned by 
the default of such sheriff’s officer in not paying over the debt and costs to the plaintiff in 
the original action, which would have been accepted by such plaintiff', &c. : for it does not 
thereby appear that the sheriff’s officer had cither a legal or an equitable interest (even sup- 
posing the latter would have sufficed,) in the bond at the time of the supposed satisfaction 
received by such officer; and supposing that accord and satisfaction could be pleaded to 
such a bond, not for . money but for a collateral act ; and supposing that it could be so 
pleaded after the day stipulated for performance of the act. 

[ 148 ] defendant 
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defendant was arrested by the said J* Simpson , one of the bailiff M®#. 
of the plaintiffs as sheriff of Middlesex , by virtue of a bill of g^ H0LB v 
Middlesex , before issued out of B. R, at the suit of the said and Another 
Loveday against the defendant, and returnable on Wednesday 
next after 15 days of Easter then next, and which precept was 
indorsed for bail for 20/. and by virtue of a certain warrant of 
the said sheriff for executing the said precept, and directed to 
the said J. Simpson , as one of his bailiffs, and which was also 
indorsed for bail for 20/. That the defendant, being so ar- 
rested, gave the bail-bond in question, conditioned for his 
appearance according to the tenor of the said precept ; and that 
having been so arrested by the said J. Simpson, as such bailiff 
of the said sheriff, the defendant afterwards and before the 
return of Jjic said precept, viz. on the said 29th of March £ 149 ] 
1805, at, &c. paid to the said J. Simpson 22/, for the debt and 
costs in the action by G. Loveday against him, and for the fees 
and expences of the arrest, bail-bond, and other charges ; and 
that afterwards and before the return of any rule of the Court 
of B. II. upon the sheriff to return the writ, and before the 
commencement of this suit, viz. on the 2d of May 1805, the 
defendant paid to J. Simpson, as such bailiff, &c. the further 
sum of 5/. for the debt and costs in the said action, and for the 
fees, expences, and charges of the arrest, bail-bond, and da- 
mages, &c. making in the whole 27 /. which sum was .at the 
time the same was so paid fully sufficient to pay and satisfy the 
said G. Loveday, the plaintiff in the said suit, the d$bt and 
costs, &c. and fees, costs, and expences of the said arrest, &c. 
and all proceedings had thereon, &c.j and which sum of 2*Jl. 
so paid in manner aforesaid, the said J. Simpson, then and there 
accepted of and from the defendant in full satisfaction arid dis- 
charge of the bail-bond, and of all damages and cause of action in 
respect thereof: And that if any damage or expence has accrued or 
been incurred by reason of the defendant's not appearing in the 
said court, &c. according to the condition of the bail-bond, 
and the exigency and tenor of the said precept, subsequent to 
the payment of the said 27 /., the same was occasioned by the de- 
fault of the said J. Simpson, not paying over to Vie plaintiff in 
the action , or his attorney , the amount of the debt and costs which 
would have been taken and accepted by the said plaintiff or his said 
attorney , and sufficient to pay which , ober and besides such fees , 
expences, and charges as aforesaid, had been so paid by tht defend- 
ant 
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ant to the said J. Simpson as aforesaid, &c. To this there was 
a demurrer, assigning for special causes, that ho competent 
discharge by the plaintiffs of the bail-bond* or condition thereof, 
•nor any legal satisfaction of the same to them is stated in the 
plea. That it is not thereby shewn at what time or place, or 
under what circumstances the plaintiffs became or were trustees 
for J. Simpson , or where or in what manner J. Simpson became 
entitled to any benefit from the bail-bond ; and that it is not 
alleged that he had any beneficial or other interest in the same at 
the time of his acceptance of the money supposed by the plea 
to have been paid to him in satisfaction and discharge thereof. 
And that if even J. S . were at that time interested in such bail- 
bond no sufficient discharge thereof by him or satisfaction of 
the same to him in law is shewn, &c.- Joinder in ^emurrer. 

Marryat in support of the demurrer. 1st, This is not a 
bond for the payment of money, but for the doing a collateral 
act on a certain day, which bond became forfeited, because the 
time passed without the defendant having done the act. And a 
bond for doing a collateral act can only be discharged by deed 
or by performance : though if the bond be for money, then by 
accord before the day any thing else may be received in satisfac- 
tion. This distinction is fully established in Peytoe's case, (a) 
A non. By. 1. and Preston v. Christmas . (i) 2dly, Supposing 
the defendant could plead satisfaction before the breach, yet satis- 
faction afterwards cannot be pleaded. Cro . Eliz . 46. Now 
here it is only alleged that the two payments combined amounted 
to satisfaction, one of which appears to have been made after 
the* return of the writ. Before the stat. 4 Ann. c. 16. s. 12. 
payment after the day of the principal and interest due by the 
condition of the bond could not be pleaded in bar to the action. 
3dly, This is not pleaded as accord and satisfaction, or even 
agreement for satisfaction with the sheriff, to whom the bond 
is given, but with Simpson , the bailiff; who does not appear to 
have had any original interest in the bond, nor does it appear 
that the plaintiffs were trustees for him when it was given, but 
only that the action is now brought for his benefit. But if 
Simpson could not have released the bond, it is clear that he 
could not accept satisfaction for it. And that he could not 
have released the bond, though given for his use, was decided in 

(a) ,9 Rep. 77. b . (6) 2 Wits, 87. Vide Rogers v. Payne, ib. 376. 
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Offiy v. Warde (a) and Scudamore v. Vundenstene. {b) And he 1806. 

observed that no injustice could ensue here, as the Court exer- s CH0LE v 

cised an equitable summary jurisdiction over their officers in an d Another 

these cases, in directing bail-bonds to be delivered up to be can- «gairut 

a Mearn§ 

celled if the bail were entitled to relief : but this was an attempt, 
as was said by Butler J. in Donnely v. Dunn , (c) to set up as a 
legal defence that which rather belonged to what might be 
called the equity side of the court. 

Espinasse , contrk. The plaintiffs, by the demurrer, admit 
that the action is brought by them as trustee for their bailiff 
and for his use ; and then the case of Bottomley v. Brook ( d ) is 
in point to shew that a plea to an action on a bond, that it 
was given to the plaintiff in trust for another, so as to let the de- 
fendant into a defence which he had against the cestui que trust, 
is good, and'the same case shews that it is not necessary to set 
forth how the plaintiffs are trustees ; for the plea there was 
general. Besides, a party is not supposed to be cognizant of his 
adversary’s title in all particulars : therefore in covenant against 
an assignee, it is always sufficient for the plaintiff to declare that [[ 152 ] 
the premises came to the defendant by assignment, without shew- 
ing how. The plea then states further, that the defendant was 
arrested under a writ directed to the plaintiffs as sheriff, and a 
warrant made by them to the officer, for whom it is averred 
that they are suing as trustees ; and that before the sheriff was 
ruled to return the writ, and consequently (by adverting to the 
law and practice of the Court, of which the Court now will take 
notice) before the sheriff had become liable to the plaintiff in 
the original action, the whole debt, costs, and expences, 
amounting to 274 were paid to the plaintiff’s own officer; 
which sum was accepted by such officer in full satisfaction of 
the original plaintiff’s demand, and in discharge of the bail- 
bond ; and that if any subsequent loss accrued by reason of the 
defendant’s non-appearance, it was occasioned by the bailiff’s 
own default, as trustee for whom the plaintiffs are admitted 
by the demurrer to sue. In many instances the Court takes 
notices of sheriffs’ officers as servants for whose acts the sheriff 
is answerable in the execution of his duty, and of whom he 
takes security. The Court will also take notice that the real 

(a) 1 Lev . 235. ( b ) 2 Inst, 673. (c) 2 Bos, Pull, 47. 

(tf) M, 22 Geo , 3. C, B, cited in Winch v, Kcelry, 1 Tcnn Hep, 621. 

* object 
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object of a bail-bond is to indemnify the sheriff- against the 
payment of the plaintiff’s debt in case the defendant does not 
appear at the return of the writ; which by the practice of the 
Court is extended to a future day, before which the satisfac- 
tion was accepted : and it is clear that the acceptance of a lesser 
gum before (a) the day is a good satisfaction of a bond, which 
this must in substance be taken to have been. 

Marryat said, that the cases of Bottomley v. Brook , and Budge 
v. Birch, fb) had been since over- ruled in a case of Lane v. 
Chandler in the Exchequer. 

Lord Ellenborough C. J. If we were to take notice of 
such a defence as this, there would be an end at once of the 
simplicity of the common law, and of all the distinctions be- 
tween law and equity. Is it not decisive in this case that the 
officer could not have released the bond; and if he could not 
release, how could he accept any thing in satifaction of it ? 
The remedy must be sought in another way. The statute ( c ) 
which makes bail-bonds assignable to the plaintiff in the action 
would have been unnecessary if before that the bond was gene- 
rally assignable at law. This is not brought within any of the 
cases ; for in those which have been referred to it was at least 
alleged that the bond was originally given in trust for the party 
against whom the cross-demand was set up; but it is not 
alleged here that the bond was originally given to the sheriff in 
trust for the officer by whom satisfaction is averred to have been 
received, nor does it appear how he afterwards came to have 
any equitable interest in it. But supposingthat the circumstances 
disclosed could have operated as satisfaction of the bond to the 
sheriff, then the plea is ill conceived, for it should have been 
pleaded as satisfaction to the sheriff. So that in no view of the 
case can the plea be sustained. 

Lawrence J. (d) declared himself of the same opinion, and 
animadverted upon the experiment made in this case, of pleading 
matter as a defence at law, which, as was observed by Mr. 
Justice Buller in the case mentioned, was nothing more than 
the equitable practice of the Court in exercising a summary 
jurisdiction over its officers. 

Le Blanc J. This does not come within any of the cases 

(«) TinneVs case, 5 Rpp. 117.1 

(b) M. 35 Geo . S. B, R, cited also in 1 Term Rep , 622. 

(c) 4 Ann, «. 16. s . 20. (rl) Grose J. was absent. 


which 
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wbicli have been determined j for it does not appear that the 1809. 
officer had even any equitable interest in the bond at the time g c ^^ Y 
of the supposed satisfaction made to him in discharge of it. and Another 

Judgment for the Plaintiffs. Yearns 


Hovil and Others, Assignees &c. of Wardell, 
a Bankrupt, against Browning. 


Friday , 
Jan. 31st. 


I N assumpsit for money had and received by the Defendant for a creditor 
t)ie use of the plaintiffs, as assignees of Wardell , to which 
the general issue was pleaded, a verdict was found for the iivered to a 
plaintiffs for 367/. 16$. 6d. before Lord Ellenborough C. J. |™ler who 
at the Sittings at Guildhall after last Trinity term, subject to te( j a secret ~ 
the opinion of the Court upon the following case. act of bank- 

In Nov. 1802 Wardell , being a trader, became indebted to beSngcogni- 
tlie defendant in 3 67 i. for goods sold and delivered, and on the zant thereof, 
27th of Jan . 1803 set sail in a ship of which he was the sole moHeyof the 
9 wrier, with a cargo for the West Indies , having only a few trader’s in 
days before committed a secret act of * bankruptcy. In July a h thirTper^ 
1803 insurances to the amount of 3400/. were effected for the son, and reco- 
bankrupt by Mr. De Beaume , a policy-broker residing in London , 
and in the same month the ship and cargo were captured by the Mayor’s 
French. On the 20th of Jan. 1804 the defendant brought an 
action in the Mayor’s Court of London against the bankrupt, against the 
and attached 307/* in monies numbered in the hands of De£“™ isli€e who 
Beaume , who had received the amount of the policies of in- paid him the 
surancc from the underwriters : and the defendant having, on 
the 28th of the same month, obtained a regular judgment by attached; af- 
default in that action, received 367/. from De Beaume. The terwards a 
bankrupt returned to England in Feb. 1804, and on the 9th of i ssue( i . held 
March following a commission of bankrupt was issued against th at this 
him, under which the plaintiffs were chosen assignees, and an not pro- 
tected by the 

stat. 19 Geo . Q. c. 39. not being a payment made by the bankrupt in the usual and ordinary 
course of trade and dealing ; and held that the assignees of such bankrupt, under a third 
commission issued against him, might sue for and recover back such payment, although the 
bankrupt, who had obtained his certificate, under hU former commissions had not paid 15*. 
in the pound under the second of them ; in which case his future effects remain liable to 
that extent to his creditors under the second commission respectively. 

assignment *[ 155 ] 
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assignment to them was regularly executed. De Beaume re- 
tained from the plaintiffs, as such assignees, out of the monies 
he had collected on the policies the amount of the payment 
■ he had made to the defendant. Wardell had been a bankrupt 
twice beforfe, (viz.) once in the year 1786, and again in the year 
1788; and had obtained his certificate under those commis- 
sions, . but had not paid a dividend of 15$. in the pound under 
the last of them ; and his creditors at that time still remain 
unsatisfied. The question for the opinion of the Court was. 
Whether the plaintiffs were entitled to recover ? If the Court 
should be of opinion that the plaintiffs were entitled to re- 
cover, the verdict was to stand : if not, a nonsuit was to be 
entered. 

Sedgwick , for the plaintiffs, made two questions. 1st, Whe- 
ther the judgment under the foreign attachment authorized the 
retaining by the defendant of the money paid to him by De 
Beaume out of the property of the bankrupt ? 2d, Whether 

the non-payment of 15s. in the pound under the second com- 
mission against the bankrupt prevented the vesting of the pro- 
perty in his possession at the time of the third commission in the 
plaintiffs who were the assignees under such third commission ? 
1st, The property of a bankrupt vests in his assignees by relation 
of law from the act of bankruptcy: which relation is founded 
upon the policy of the bankrupt laws to avoid fraud and to 
promote an equal distribution of the property amongst all the 
creditors. Here the act of bankruptcy was before the 27th of 
Jan. 1803, and it was not till July of the same year that the 
policies were effected; at that time, therefore, the ship and 
goods were by relation of law the property of the assignees, and 
not of the bankrupt: and it was not competent for him to 
dispose of the proceeds of those policies in the event of a loss 
otherwise than by one of the modes of payment excepted by 
the statutes (a) the only one of which applicable, if at all, to 
the present case is by the stat. 19 Geo . 2. c. 32. which enacts 
that, after a secret act of bankruptcy, “ no creditor of a 
“ bankrupt, for or in respect of goods bona fide sold to such 
" bankrupt, °ov for or in respect of any bill of exchange bona 
Cf fide drawn, negociated, or accepted by such bankrupt in the * 
“ usual or ordinary course of trade and dealing , shall be liable to 

(a) These are severally referred to in the argument of the case of Copland 
V. Stein, 8 Term Rep. 301. 

w refund 
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" refund to the assignees, & c. any money which before the 1806. 

“ suing forth of such commission was really and bona fide, 

“ and in the usual and ordinary course of trade and dealing against* 

“ received by such person of any such bankrupt, before * such F a »wnim». 
u time as the person receiving the same shall know, understand, *C 1®/ ] 
“ or have notice that he is become a bankrupt, or that he is in 
“ insolvent circumstances.” Now money paid under a judg- 
ment recovered can in no sense of the words be deemed to be 
a payment in the usual and ordinary course of trade and dealing , 
but the very reverse of it : because it is in default only of such 
a payment as is described in the statute that recourse is had to 
the compulsory process of the law. That the words of the 
statute have always been construed strictly appears from 
Bradley v. Clark , (a) where money paid by the bankrupt after 
a secret'act of bankruptcy to a carrier for the carriage of goods 
not being for the goods themselves, was liolden not to be a 
payment protected by the act ; and Copland v. Stein , ( h ) where 
money advanced by a factor on the security of the bankrupt’s 
goods could not be retained. Even a payment upon a bill of 
exchange, if time he given , takes it out of the statute, by reason 
of the words in the usual and ordinary course of trade and deal- 
ing. ( c ) It makes no difference that a commission of bankrupt 
was not issued at the time of the payment received, because it 
is sufficient to avoid it if the creditor do but understand that 
the trader is in insolvent circumstances ; and the very fact of 
being obliged to sue for the recovery of a just debt affords an 
inference that the creditor must know or understand that the 
trader is in insolvent circumstances. In Hunter v. Potts y (d) 
money of the bankrupt attached in a foreign country, to which 
the bankrupt laws did not extend, was yet recovered back by the 
assignees. And in Sill v, fPorswick , (e) it was so recovered 
back, though attached by the creditor abroad before the assign- [ i 5 g •] 
ment under the commission at home. [Le Blanc J. Both those 
were cases of creditors who were cognizant of the bankruptcy, 
and who proceeded against the bankrupt’s property abroad in 
order to get a preference, in fraud of the bankrupt laws, by 
which they were bound.] At the time of the judgment rc- 

(<*) 5 Term Rep. 197. ( l ) 8 Term Rep . 199. 

(c) Vernon v. Hall , % Term Rep, 048, (d) 4 Term Rep . 182. 

(f) H. Bloc. 065, 

VOL.VU, l 
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covered however, in the Mayor's Court, the property attached 
by the defendant, as belonging to the bankrupt, was the pro- 
perty of the assignees, who were no parties to the suit, and 
could not be affected by that judgment. 2dly, As to the title 
Qf the assignees under the third commission to sue, that depends 
on the stat. 5 Geo . 2. c. 30. $. 9., which enacts, “ that in case 
“ any commission of bankrupt shall issue against any person 
“ who shall have been discharged by virtue of that act, or shall 
“ have compounded, &c. the body of such person conforming 
“ as aforesaid shall be free from arrest and imprisonment by 
" virtue of this act : but the future estate and effects of every 
“ such person shall remain liable to his creditors , as before the 
“ making of the act ; unless the estate of such person, against 
“ whom such commission shall be awarded, shall produce clear, 
“ after all charges, sufficient to pay every creditor under the 
" said commission 15s. in the pound for their respective debts.” 
The statute makes no actual transfer of the bankrupt's after- 
acquired property, but only makes his future effects liable as 
before the granting of the certificate under the second com- 
mission. Those claims, however, are left to be enforced at law 
by each particular creditor ; each must sue for himself, (a) and 
appropriates to his own use what he recovers, without account- 
ing to the other creditors : for after a certificate allowed under 
the second commission the assignees, as such, have no further 
claim to dfter-acquired property : for they can only claim in 
trust for all the creditors. Besides, after an interval of so 
many years, the statute of limitations has run upon all the prior 
debts. 


The Court were all clear upon this point with the plaintiffs, 
that the future estate of the bankrupt only remained liable to 
the claims of his individual creditors under the second com- 
mission, not having received 15s. in the pound, which they 
might respectively sue for as in other cases $ but that it could 
not prevent the vesting of the bankrupt's estate in the assignees 
under a third commission for the benefit of all the creditors. 

Jervis contrtt. The principal question i9, Whether the pay- 
ment to the defendant by De Beaume, under the judgment of 
the Mayor's Court, out of the bankrupt's estate, attached in his 
handd, be protected by the stat. 19 Geo. 2. c. 32. s. 1.? This 


4 («) Vide Philpot v, Confew, 5 Term Hep, 287, 


is 
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is remedial law, made to protect persons receiving payments lWbi 
from traders for goods sold and delivered, or upon bills of ex- 
change in the usual and ordinary course of trade and dealing , be- against 
fore notice of their bankruptcy or insolvency. It ought therefore Browmncu 
to receive a liberal construction, to promote the remedy in fa- 
vour of the bona fide creditor. Here the debt arose for goods 
sold and delivered in the course of trade ; which is one of the 
cases provided for by the statute 5 and the defendant was ignorant 
of the secret act of bankruptcy committed by Wardell when he 
received payment of his debt. If he had received it from 
IFardell without the compulsion of process, no doubt the pay- 
ment would have been protected : and the sanction of a court 
of justice ought not to invalidate it. Payments by compulsion [ 160 ] 
of process have been liolden to be within the act in several 
cases. Calvert and others , Assignees of Jones v. Linguard and 
Sadlier 9 (a) Holmes and Another , Assignees of M c Dougal v. 
Wennington , ( 6 ) and, finally, in Cox v. Morgan , (c) by a majority 
of the Court, after full consideration. [Lord Ellenborough C. J. 
adverted to the ground on which Chambre J. had differed in 
that case, that so far from being a payment “ in the usual and 
ordinary course of trade and dealing,” as the statute requires, it 
was the reverse ; for the payment was obliged to be compelled, 
because it could not be obtained in the usual and ordinary 
course. And he added that it was by no means a clear case.] 

He then adverted to the arguments of the two other Judges in 
that case ^support of the payment. Then, if payment under 
an arrest be within the statute, payment under a judgment and 
execution cannot be less so, without introducing the greatest 
absurdity and incongruity in the proceedings of the law. Even 
upon the words of the act a payment enforced by legal process 
cannot be said to be unusual and extraordinary ; and if this be 
not within the act, it will be difficult to draw the line: a 
menace of process may equally be said to take the payment 
which ensues upon it out of the usual and ordinary course , &c* 
and questions will arise whether the terms, the tone, or occasion 

(a) Sittings before Lord Loughborough , in 1783, cited in Bradley v. Clarke , 

5 Term Rep. 200. and also in 2 H. Blac. 835. and said by Rooke J. in Cox 
v. Morgan , 2 Bos. 3? Ptd//4ll. to have been afterwards heard in C. B. upon 
a motion for a new trial. 

(5) Cited 5 Term Rep . 200, and a fall note of it in 2 Bos. § Pull . 899* 

(c) 2 Bos. 4* Pull. 398, 

I 2 
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of the demand imply a menace, till the act be frittered away- 
And at least it is clear that the stat. 21 Jac. 1. c. 19. $. 9. which 

* says, “ that all creditors having security for their debts by judg- 
ment, &c. or having made attachments in London, &c. whereof 
there is no execution, fyc. served and executed before the party 
shall become bankrupt, &c. shall not be relieved upon any such 
judgment, attachment, &c. for more than a rateable part of 
their debts with the other creditors,” does not apply ; for as 
that does not extend to judgments upon which executions have 
been executed, which cannot be overhauled by the assignees of 
the debtor under a commission sued out upon a prior act of 
bankruptcy ; (a) so neither, by a parity of reason, can it be 
extended to judgments upon which the debts have been paid 
without any writ of execution : for in neither case can it be 
said that the judgment remains as a security. None of the cases 
apply where the payments were ruled to be out of the statute 
of Geo. 2. Bradley v. Clark (b) was a payment for the carriage 
of goods, not for the goods themselves. In Vernon v. Hall (c) 
time had been given on the bill of exchange, which converted 
it into a loan. And in Hunter v. Potts , (d) and Sill v. Wors - 
wick , (e) the creditors who received payments were cognizant 
of the bankruptcy of their debtors. And - perhaps in all cases 
where a commission has been taken out, notice of which is 
always inserted in the Gazette, the creditors of the bankrupt 
may be bound to take notice of it. [Lord Ellenborough C. J. 
That is a circumstance from whence the jury may presume no- 
tice, but it is not in itself actual notice.] The several eases of 
Solomons v. Boss , (/) Joliet v. Deponthien, (g) and Neale v. 
Cottingham , (Ji) appear to have turned on the circumstance of 
the payments having been made after the commissions sued out. 
On the second point he waved offering any argument, after the 
opinion which the Court had intimated. 

Sedgwick, in reply, said that the payment had been made, 
not by the bankrupt , but by a third person ; not out of the bank- 
rupt's money, but out of the money of the assignees ; and not in 
the usual and ordinary course of trade and dealing , but under 

(a) Foster ■ v. Allunson, 2 Term Rep. 479. (ft) 5 Term Rep. 19 7. 

(<■) 2 Term Rep. 048. and- vide Pinkerton v. Marshall , 2 H. lilac. 334. 

(d) 4 Term Rep. 182. (e) 1 H. Blue. 665. 

• (/) Cited in Folliott v. Ogden, i If, Blw, 131. 

(g) lb. 132, (ft) ib. 

compulsion 
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compulsion of process ; and therefore was in no respect within 180$. 
the words or meaning of the statute. H<wl 

Lord Ellenborough C. J. I think the observation, that against 
this was not a payment by the bankrupt at all, is decisive ; for Browning. 
the words of the statute are, that no creditor “ shall be liable 
to refund to the assignees any money which before the issuing of 
the commission was really and bonft fide, and in the usual and 
ordinary course of trade and dealing received by such person of 
any such bankrupt before such time,” &c. If it had been neces- 
sary to have decided the question on which the Court of Com- 
mon Pleas were divided in opinion, in the case of Cox v. 

Morgan , I should have wished to have taken more time to con- 
sider it, especially as the opinion of the majority of that Court 
is fortified by antecedent cases; though I confess that at first sight 
of the statute I should be more inclined to the construction put 
upon it by the single Judge. But there is no necessity for us 
to determine whether that case were rightly decided by the 
majority. For whether or not money received by a creditor 
under the compulsion of process can or cannot be said to be re- 
ceived by him in the usual and ordinary course of trade and deal - [ 163 ] 
ing , at least it must be received of the bankrupt to bring the case 
within the statute ; the payment must be made by the bank- 
rupt, or if not by his individual hand, at least by some agent 
of his, acting by his authority. But how can a payment ex- 
torted by compulsion of legal process, from one who happened 
to have effects of the bankrupt in his hands at the time, be said 
to be a payment by the bankrupt , who was not even conscious 
of the fact? Therefore, without going more at large into 
the question, it is sufficient to dispose of this case by saying , 
that it neither comes within the words nor the meaning of the 
statute. 

Lawrence J. (a) This cannot be said to be a payment by 
the bankrupt , even under the compulsion of process; for the 
bankrupt could not even know that the money belonging to him 
was in the hands of the person at the time by whom the pay- 
ment was in fact made. 

Le Blanc J. This is very different from cases of payments 
made by a person entrusted by the bankrupt with the disposition 
of his property, or by his direction, which may be considered 

(a) Grose J. was absent from indisposition. 

as 
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1906 . as payments made by bim in the usual and ordinary course of 
g 0VIL trade and dealing. But it is very difficult to say that a pay- 

agamst went made by a third person, without the knowledge of the 
Browning, bankrupt, without his even knowing that his property was 
in the hands of such third person, is a payment, in the usual 
and ordinary course of trade and dealing, by the bankrupt 
himself. 

Postea to the Plaintiffs, (a) 
(«) See the next case. 


L 

Friday , 

Jan . 31st. 

A trailer in- 


Hovil and Others, Assignees, &c. of Wardell, a 
Bankrupt, against Pack and Another. 


debted to the A SSUMPSIT for money had and received by the Defendants 
defendants, ix for the use of the Plaintiffs, as assignees of Wardell , the 
act^ban^ bankrupt. Plea, non assumpsit. At the trial before Lord 
ruptcy, gives Ellenborough C. J. at the Sittings at Guildhall after last Trinity 
them a nevir term, a verdict was found for the plaintiffs for 230/., subject 
their former to the opinion of the Court upon the following case, 
de^ositswith * n ^ ovem ^ er 1^02 Wardell ', being a trader, indorsed a bill of 
them certain exchange, which would become due on the 8th of Feb . 1803, 
policies of in- an( j which, in Dec . 1802, was indorsed over to the defendants 
on^his 6 ^ e for a valuable consideration. On the 27th of Jan . 1803 War- 
count, as col- dell sailed in a ship, of which he was the sole owner, with a 
ritv. ra Ami 1 cargo for the West Indies , having only a few days before corn- 
after notic© mitted a secret act of bankruptcy. The bill was refused pay- 
fo(^sc°poli- 0n mcnt when due, and notice thereof given to the proper parties, 
cies, the poli- In July 1803, the bankrupt’s wife caused insurances to the 
the^bank- at * m °unt of 3400Z. on the ship and cargo to be effected for the 
rupt’s request bankrupt by Mr. De Beaume , a policy broker residing in London, 
acceptance Wn an< * w ^° delivered them to Mrs. Wardell without being paid 

to the de- 
fendants, (which was afterwards paid,) in order to induce them to give up their lien on the 
policies; after which a commission of bankrupt having issued against the trader on the 
prior act of bankruptcy; held that the assignees could not recover from the defendants 
the amount of the broker’s acceptance paid to them, which was the money of the broker, 
and not of the bankrupt, though the broker, in settling his account with the assignees, 
retained the amount of the money so paid by him to the defendants, in order to get the 
policies out of their hands. 


the 
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the premiums. Mrs. Wardell .soon afterwards applied to the 1806. 
defendants, whose debt was still unpaid, and who had brought 
an action against the drawer of the bill above-mentioned, and and Others, 
obtained judgment by confession in such action, to take another Assignees, 
bill for. payment of the amount of the first, which she indorsed against 
* as attorney for her husband, and to stay execution until such ^ 
second bill should become due : and as an inducement to them "|- jgg j 
to do so, offered to deposit the policies with them as a security 
for the payment of such second bill. This the defendants 
agreed to, and the policies were accordingly deposited with 
them. In July 1803 the ship and cargo were captured by the 
French. On receiving intelligence of the capture, Mrs. Wardell 
applied to the defendants to deliver up the policies, for the 
purpose of receiving the amount of the subscription ; which 
they refusing to do without security for payment of their debt, 

(the second bill having also been dishonoured,) De Beaume, at 
her request, accepted a bill of exchange at one month for 2301. 
the amount of the defendants’ debt; and the policies upon this 
were, at the request of Mrs. Wardell, delivered up to him. 

This bill was regularly paid when due by Mr. De Beaume, who 
had received the amount of the policies of insurance from the 
underwriters. The bankrupt returned to England in February 
1804; and on the 9th of March following a commission of 
bankrupt was issued against him, under which the plaintiffs 
were chosen assignees, and an assignment to them was regularly 
executed. De Beaume retained from the plaintiffs as assignees, 
out of the monies he had collected on the policies, the amount 
of the payment he had made to the defendants. Wardell had 
been a bankrupt twice before, once in the year 1786, and again 
in 1788, and had obtained his certificate under each of those 
commissions, but had not paid a dividend of 15s in the pound 
under the last, and his creditors at that time still remain un- 
satisfied. The question for the opinion of the Court was. 

Whether the plaintiffs were entitled to recover ? If they 
were, then the verdict was to stand; if not, a nonsuit was to C 1 66 ] 
be entered. ( 

Sedgwick, for the plaintiffs, conceived that the*determination 
in the last case in favour of the plaintiffs’ right to sue, which had 
been abandoned in argument, concluded the present question. 

But by 

Lord 
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1806. Lord Ellbnborough C. J. If you adopt De Beaume as 
your agent on your own behalf, you must adopt him through- 
and Others, out, and take his agency cum onerc. Your action, if any, must 
be against De Beaume : but it is impossible you can follow the 
aga'iMt money into the hands of the defendant, to whom it has been 

find ^Another ^y y° ur adopted agent.- If this could be done, by the 

r * same rule you might follow it still further through other hands. 
But if the defendants hud paid it over to another, could you 
pretend to have the same right to follow it ? 

Lawrence J. (a) The facts are, that the defendants hav- 
ing a demand upon the bankrupt upon a certain bill, his wife 
prevailed upon them to give it up, and to take another bill for 
the amount, and deposited the policies of insurance, which she 
had procured from De Beaume , in their hands as a security. 
When she applied to them to deliver up the policies, for the 
purpose of obtaining payment from the underwriters, they re- 
fused unless upon receiving security for the payment of their 
t 167 ] debt. This security was given by De Beaume’s acceptance, 
which he afterwards paid : the money, therefore, which the 
defendants have received, and for which the assignees of the 
bankrupthave brought this action, was the money ofDe Beaume 
and not of the bankrupt; and therefore the assignees can have 
no title to recover it. 

Lk Blanc J. De Beaume must have paid his acceptance 
to the defendants whether he had ever received the amount 
of the loss on the policies from the underwriters or not. 
The payment therefore was made by him out of his own 
money. 

Gaselee was to have argued for the defendants. 

Postea to the Defendants. 

(a) Gross J. was absent from indisposition. 


The 
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1806. 

The King against The Inhabitants of Mbrsham. Saturday, 

Feb. 1st. 

T WO Justices by an order removed Rd. Wraith , his wife and The appoint- 

children by name, from the parish of Boxley to the parish ment of a 

of Mersham , both in the county of Kent. The Sessions, on workhouse 11 

appeal, confirmed the order: subject to the opinion of this by the parish 

Court Oil the following case. vestry, pur- 

Previous to the year 1800 the pauper's settlement was at suant to the 

Mei'sliam. Some time in that year being informed that a which ** 

master of the workhouse in the parish of Boxley was wanted, enables the 

he applied for that appointment, and was desired to send in his and^parish^ 3 

proposals, and a certificate of his character to the weekly vestry ioners, & c. 

of the parish. He attended at such vestry, and after some in- ’™ ct f 

quiries he was desired to retire that his proposals might be son for the 

considered. * Shortly afterwards he was informed that hi s ^ a ^gement 

proposals were accepted, and his character approved of; and in the work- 

he was desired to attend a subsequent vestry to receive his house, (and 
. i whodidcon- 

appomtment. He attended accordingly ; but there being only a tract with 

very small attendance of the inhabitants at that vestry, his ap- ^ n pa “ pe jj to 
pointment was postponed to a vestry to be holden on the fol- the° 

lowing Sunday , when he attended; and there, being twelve 
the inhabitants present, he was informed by the parish officers t h e children 
that he was appointed master of the workhouse of the parish t0 spin, fee. 
of Boxley y at a salary of 16J. per annum. Nothing was said, salary, ^nd 
either at the time of his appointment or afterwards, as to the after some 
time for which he was to hold his situation ; but the pauper ^miss^d' 106 
conceived that he might at any time be dismissed at a quar- him at a 
ter’s notice. There was no appointment in writing, or any not "a 
entry in the parish books. He continued master of the work- public unnml 
house, and resided in the parish of Boxley , four years, and 
during the fifth year was dismissed at a quarter’s notice. The 3 W.fyM. 
duties performed by the pauper were, the superintending and theVxecutin 
managing the poor in the workhouse, teaching the poor chil- 0 f which for 
dren to spin, weaving himself, and carrying on the manufac- 
tures. He carried the accounts quarterly to the overseers, tlement. 

The Sessions were of opinion that the pauper did # not gain a *[ 168 3 
settlement in the parish of Boxley in consequence of the ap- 
pointment and service above mentioned. 

Taddy , (and Berens was with him,) in support of the order 
of Sessions, contended that this was not an office withifi the 

words 
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words of the stat. 3 W. $ M. c. 11. s. 6., the service of which 
within the parish could confer a settlement. The words are, 
that if any person shall “ execute any public and annual office or 
“ charge” in the parish for * one whole year, he shall gain a set- 
tlement. The word office f in its strict sense, being applicable to 
ancient appointments with a public trust annexed at common 
law; or such as are expressly made offices , by act of parliament; 
and the word charge being used for such public appointments by 
statute as are in the nature of public offices though not expressly 
declared to be so by name ; but having public rights and public 
duties annexed by law for the breach of which the party is in- 
dictable, and not such as merely arise out of contract. It 
would be very strange and inconsistent if a parish vestry could 
by their contract with an individual create a new office, which 
it is said in the books, (a) that the king himself cannot do. 
The cases wherein the service of offices has been holden to give 
settlements are either of common law offices, such as warden 
of a borough, ( b ) parish clerk, (c) tithing-man, (d) constable, (e) 
borsholder, (/) bailiff or aleconner, (g) and sexton ; ( li ) or of 
officers appointed by statute with public duties to perform, for 
the due performance of which they are criminally responsible, 
such as collector of land-tax, (i) and collector of the duties on 
births and burials, (k) Now the master of a workhouse can- 
not be an officer at common law, because all the poor laws are 
within time of memory. If then he be an officer at all, it must 
be under one or other of the statutes 9 Geo . 1 . c. 7 * 4. or 

22 Geo . 3. c . 83., both of which were commented upon in the 
case of The Iiingy. Ilminster , (Z) where Lord Kenyon , upon the 
first statement of the case, was of opinion that the governor of 
the workhouse was no more than in the nature of a servant ta 
the parish officers. But, upon the case going down to be re- 
stated, the Sessions precluded the general question by finding 
the fact that the pauper had served a public annual office in 
the parish for above a year. argument in support of the 


(a) Walter Chute’s case, 12 Rep . 116. 2 Sid . 141. 

(i b ) 10 1 Mod L 13. (c) Salk. 536. 2 Stra.Oi 2. 2 Sess. Ca. 182. 

(cf) Cas . of Set . 4' Rem. 72. 

( e ) 2 Const . 285* where all these cases are collected. 

(/) Burr. S. C. 223. (g) lb. 366. (A) 3 Term Rep . 118i 

(t) 2 Const . 283. (Jt) lb. 284. and 1 Stra . 211. 

(/) l^East, 83. 


settlement 
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settlement turned principally on the notoriety of 'the appoint- 
ment, and of the service to be performed : but though that 
would have great weight to prove it a public office, if any office 
at all, yet it could not prove it to be an office. 

The Court then wished to hear the other side : and Lord Ellenr 
borough C. J. asked whether this could be shewn to be any more 
than a private nomination of the parish officers ? That, perhaps, 
the best criterion for determining whether tips man were an 
officer was to consider whether he were indictable for the neg- 
ligent discharge of the duty which he engaged to perform. 

Pitcairn contra. The pauper received his appointment from 
the vestry, with the consfent of which he was appointed con- 
formably to the direction of the stat. 9 Geo. 1. c. 7. s. 4. that 
would make it a public independent appointment : the duties to 
perform are as much of a public nature as those of the over- 
seers of the poor j and the pauper having been appointed at a 
yearly salary, and the duration of his appointment not limited 
to a less period, it must be taken in point of law, as in the case 
of a general hiring, to have been an appointment for a year : 
and the pauper's apprehension can signify nothing. Then the 
question is. Whether this be not an office or charge within the 
meaning of the stat. 3 W. 3. c. 11. s. 6. so as to confer a settle- 
ment ? If there were any technical meaning attached to the 
word office , at least there is none to the word charge ; and at 
any rate this must be deemed to be a public charge within the 
parish. [Ld. Ellenborough C. J. asked if there were any case 
in which the words “ public charge” had had a sense put upon 
them distinct from that of “ public office.”] There is no such 
case : but perhaps the word charge was introduced into the sta- 
tute in order to meet any objection to the technical meaning of 
the word office t the principle of all the several modes of gain- 
ing settlements being the notoriety of the party’s residence in 
the parish, which was deemed equivalent to express notice to 
the parish officers, the original mode of acquiring a settlement. 
Upon this principle it is that an enlarged construction has 
always been put upon the statute of King William , in not con- 
fining the word office to parochial offices ; as in* Bisham v. 
Cook : (a) and the principle of notoriety cannot apply stronger to 
any case than the present, where the parish collectively have 
appointed the pauper to execute a public charge in the parish, 
(a) 2 Const, 214. 1 Stra. 411. j 
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1806. Lord Ellenborough C. J. The principle on which this 
The King mo ^ e °f gaining a settlement has been given is undoubtedly 
against notoriety to the parish, but a settlement can only be gained in 
^tant^of*" thi® m °d e upon the terms of the act of parliament; namely, 
Mersham. by executing *‘a public annual office or charge” in the parish: 

which brings us back to the question, Whether that which the 
pauper was appointed to execute were a public office or charge ? 
And it appears to me that he cannot be considered as a public 
officer. An office must be derived either immediately or me- 
diately from the crown, or be constituted by statute ; and this 
[ 172 ] is neither one nor the other; but merely arising out of a con- 
tract. with the parish, which the parish officers, with the con- 
sent of the parishioners, are by the statute enabled to make 
with any person for the maintenance and employment of the 
poor. And it might as well be said that a nurse employed to 
look after the poor, or any other employed in the like manner 
to do any part of the parish business, is an officer. The ques- 
tion might admit of a different consideration if any distinction 
had been established between a public office and a public charge ; 
but I can find no such distinction, either in any adjudged case 
or in the sense of the statute. Then again, if this were to be 
considered as ail office or charge, is it an annual office or 
charge? It is said that we are to draw the conclusion that it is 
so by analogy to constructive hirings for a year : but there are 
circumstances in this case which repel that presumption, inde- 
pendent of the apprehension of the pauper; for the appoint- 
ment was determined at a quarter’s notice, without objection. 
Therefore, as far as we can collect the intended duration of 
the employment from the acts of the parties, it appears that 
the parish might put an end to it within the year if they thought 
proper. Upon the whole, therefore, it neither appears to have 
been an office, nor a public office, nor a public annual office 
within the statute, and it is immaterial which part of the defi- 
nition fails in its application to this case. 

Lawrence J. (a) This pauper can only have gained a set- 
tlement in Boxley by doing that which the statute of King 
William points out as equivalent to notice to the parish. The 
statute specifies a particular act to be done, and no equivalent 
[ J 73 ^ for that act will satisfy it; but the words of the statute must 
be pursued, and no notoriety of employment in the parish will 
(«) Grose J. was absent from indisposition. 


confer 
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confer a settlement, unless it be by executing a public annual 180& 
office or charge in the parish. This is clearly no office , but T1 ^~ N0 
only an employment arising out of a contract: between which against 
and an office there is a great distinction ; as appears from T l ie Inb&bi- 
2 Sid . 142. and Rex v. Milburne. (a) Then it is said that this Mersham. 
is a public charge : but I know not how we can distinguish 
that from a public office in this respect. It would be going a 
great way to say that every contract with the parishioners for 
any purpose concerning the parish was a public charge ; for 
that would extend to contracts with carpenters and masons 
for keeping the church in repair, and the like, which can never 
be considered to be within the meaning of the act. But the 
word charge coupled as it is in the act with office must be taken 
to mean something of the same kind, though it may not com- 
monly be known under the name of an office. 

.Le Blanc J. If this were to be deemed a public annual 
office or charge within the act, it would extend to every case 
where a person had a duty to perforin which from its nature 
must be known to the parish in general. But there is a differ- 
ence between an employment created by the parties themselves, 
which they may put an end to whenever they please, and that 
which exists or is created by law. Now this man was in the 
former situation. It was in the option of the overseers and pa- 
rishioners to have such a person in such an employment or not; 
and they could put an end to the employment altogether whenever [ 1 74 ] 
they pleased. It was created by themselves, and depended 
upon their contract. I cannot therefore call this an office or 
charge within the meaning of the act of parliament. 

Both Orders confirmed. 

(n) 1 Wilt. 8r. and 2 Sira. 1225., whore it was holden that a schoolmaster 
gaihed no settlement by executing his employment, which was no office. 


Moseley, 
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*[ 175 ] 


Moseley, Bart, against Stonehouse. 

I N debt for 2 01. the Plaintiff declared that he was seised in fee 
of the manor of Manchester , in the county of Lancaster , and 
that he, and all those whose estate he has, have from time im- 
memorial had a courf-leet or view of frankpledge of all the in- 
habitants and resiants within the manor, &c. and that from 
time immemorial there has been a custom there, that the in- 
habitants and resiants within the manor, charged and sworn to 
inquire and present those things which belong to the said court, 
&c. have yearly, at that court-leet, held within the manor, 
within a month next after Michaelmas , elected two fit persons 
of the inhabitants and resiants within the manor to be respec- 
tively constables of Manchester , &c. for the year then next fol- 
lowing, who, if present, have been accustomed to be sworn in 
open court. The declaration then stated that at a court-leet 
holden within the manor, within one month,&c. viz. on the 1st of 
October 1804, the Defendant and one J. R ., who then and long 
before were inhabitants and resiants within the manor, being fit 
persons in that belief, were elected to be constables of Manches- 
ter aforesaid for the year ensuing, &c. : that the defendant, * 
and J. R. were both present in court at the time of such elec- 
tion, and had notice thereof, &c . ; but that the defendant, 
though requested. &c. refused to be * sworn into the said office 
of constable, &c. Whereupon the steward imposed a reasonable 
fine of 20Z. upon him' for the use of the lord ; of which the de- 
fendant had notice, and was required to pay the same, but re- 
fused, &c. Pleas, 1st, Nil debet. 2dly, Actio non, &c. be- 
cause long before the election of the defendant to be one of the 
constables of Manchester , viz. at the assizes, &c. and gaol deli- 
very at Lancaster , on the 15th of August 1801, before Lord At - 
vanley , &c. one E . B . was convicted of burglary, &c. in the 
dwelling-house of Samuel Hally in the parish of Manchester in 
the said county ; and that Lord Alvanley, before whom the con- 
viction wa£ had, on the 24th of August 1801, at, &c. by his 
certificate under his hand, dated, &c. and which the defendant 
now brings here into court, did, pursuant to the statute in that 
case made, certify the said conviction in form aforesaid, and 
that the said Samuel Hally and also J. H* and W. W. of the 
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parish aforesaid, did apprehend and take the said E. B . and did 1806. 
prosecute her to conviction, &c. ; and, pursuant to the stat. 10 
if 11 W, 3. (c. 22.) the said Justice did further certify that by against 
virtue thereof and of the said statute the said S. Hall , for the Stonehovsb« 
apprehension and conviction aforesaid, was thereby declared to 
he discharged of and from all and all manner of parish offices 
within the parish of Manchester aforesaid , as by the said certifi- 
cate appears, which is duly inrolled of record at the general court 
of quarter sessions, &c. as in and by the said statute required. The 
plea then stated, that before such election, &c. the said S. Hall 
by indenture, &c. assigned the said certificate to the defendant 
for 35/. in pursuance of the power given to him by the statute; 
and avCrred, that before such assignment S. Hall had made no 
use of the certificate to exempt himself from any parish or ward 
office ; and that the said S. Hall who made the assignment to [ 176 ] 
the defendant, and the Sam . Hall named in the certificate are 
the same. The plea then further stated, that the parish of Man~ 

Chester in the certificate mentioned from time immemorial has 
been and is still divided into and contains divers distinct town- 
ships, one of which is the township of Manchester , and that the 
said manor of Manchester and the said tow7iships of Manchester 
from time immemorial have been and still are co-extmsive and 
wholly within the said parish of Manchester, and that the said 
election of the defendant to be a constable of Manchester , as in 
the declaration mentioned, was an election of him to be a con- 
stable of the township of Manchester , being a parish office within 
the said township o/Manchester, wherein the felony ivas committed 
as aforesaid, to wit, at, &c. whereby and by force of the sta- 
tute the defendant, at the time of such election, was and is 
exempt and discharged from the said office of constable, to which 
he was so elected as aforesaid, so being a parish office within the 
said parish of Manchester, to wit, at, &c. — Replication to the 
second plea, that the parish of Manchester in the certificate men- 
tioned from time immemorial has been divided into and contains 
divers distinct townships, one of such being the township of 
Manchester , and that the manor of M. and the township of M. 
are co-extensive, and that the several and respective townships 
in the parish of M. during all the time aforesaid have been used 
and accustomed, and still of right ought to have several and re- 
spective constables for each township, wholly distinct and inde- 
pendent of each other, and that every person who has 'been 
elected to serve the office of constable within or for any of the 

said 



176 

1806. 

Moseley 

against 

Stonehouse 

[ 177 ] 


[ 178 ] 


cases in Hilary term 

said respective townships have served and exercised the office 
of constable within and for that township only for * which such 
person was so elected constable ; and that no person who, 
• during all or any part of the time aforesaid, has been elected 
to serve the office of constable within or for any of the said re- 
spective townships, has served or exercised the office of con- 
stable within or for the said parish of Manchester at large, or 
any where within the said parish of Manchester out of the re- 
spective townships for which lie was elected constable. That 
the election of the defendant to be a constable of Manchester , 
as in the declaration mentioned, was an election of him to be 
a constable of the township of Manchester aforesaid ; and that 
the defendant, by virtue of that election, was confined to serve 
and exercise the said office of constable within the said town- 
ship of M., and ought not to, nor could by virtue of that elec- 
tion, serve or exercise the office within or for the said parish of 
M. at large, or any where within the said parish of M. except 
within the township of M. aforesaid ; without this, that the said 
office of constable, to which the defendant was so elected, was 
a parish office within the said parish of M. &c. To this there 
was a general demurrer and joinder. 

Wood , in support of the demurrer. The question is. Whether 
the certificate exempts the defendant from serving the office of 
constable in the township of Manchester 9 the whole of which is 
within the parish of Manchester? The statute giving the certifi- 
cate is the 10 ^ 11 W.3. c. 23. s. 2., which discharges the pro- 
prietor thereof “ from all and all manner of parish and ward 
offices within the parish or ward wherein the felony shall be com- 
mitted , ” &c. The only case on the books on the construction 
of the act is Rex v. Derbyshire (a) which differs from the 
present ; for there the manor of Birmingham , for which the 
defendant was appointed constable, was more extensive than 
the parish of Birmingham , for which the certificate was granted ; 
and therefore the certificate was holdcn not to exempt him 
from serving the office ; and rightly so ; for otherwise it would 
have had the effect of extending the privilege meant to be 
conferred by the statute to a district without the parish or ward 
wherein the felony was committed; which is contrary to the 
words of the act. But the court admitted that a constable 
whose jurisdiction did not extend beyond the parish might be 

{a) $ Burr , UG3t 


considered 
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i?d 

Considered as a parish officer within the act. [Lord Ellenlorough 1606. 
having asked if he had found any case of an appointment of a 
constable for a parish eo nomine,] he answered that he was not . against 
aware of any. But he urged that if an appointment to a parish Sl0I4EH0U8E * 
office for a district less than a parish, though within the boun- 
dary of it, were deemed not to be within the privilege of the 
statute, it would be rendered nugatory in the north of Eng- 
land , where most of the parishes are divided into townships 
which have separate overseers, and where there are no over- 
seers for the parishes eo nomine. (It was observed contrk that 
churchwardens were appointed for the whole parish.) In some 
places there are only chapelwardens for the several townships; 
and in like manner the surveyors of the highways are appointed 
for the townships. The statute 10 & 11 W. certainly meant 
to use the words parish officers in their popular acceptation, 
including overseers of the poor, whether appointed for town- 
ships or parishes , constables , &c., though in strictness these 
latter may not be parish officers, as not deriving their title from 
any parochial appointment, (a) And in several other acts the [ 1/9 ] 
legislature appear to have classed constables with parish officers, 
as commonly so considered. As in stat. 13 & 14 Car. 2. c. 12. 
s. 15., which speaks of constables, &c. dying or going out of 
the parish ; and s. 16., which speaks of the constable, &c. of 
every parish. So stat, 18 Geo. 3. c. 19., which speaks of con- 
stables, headboroughs, and tithing-men doing the business of 
their parish , township, or place, and delivering their accounts 
to the overseers of the poor of the said parish , &c. 

Littledale contra. The constable of a township, who has no 
jurisdiction in the rest of the parish out of the township, cannot 
be considered as a parish officer; which word parish is used in 
the statute as an adjective, qualifying the term officer, to which 
it is annexed, to mean an office co-extensive with the parish: 
as county magistrate, county rate, county treasurer, &c. are used 
in opposition to city or borough magistrate, &c. So sheriff, which 
i9 shire-reeve, port-reeve, &c. mean that the officer’s jurisdiction 
is co-extensive with the place which is used as the adjunct to 
his office. The legislature having given a particular privilege, 

(a) Upon the subject of the appointment of constables, vkle 1 Bine. Com. 

355. Rev v. Stephens, T. Jones, 213. Commit 0. 1 Rolt % Abr t 535. I. The 
constable of Stepney's case* X Buhl* 174, 

You VII, K 
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it cannot be extended beyond the words of the act ; and the 
locality of the word parish, as there used, is further evinced by 
its being coupled with ward, which is a local district in a city, as 
parish is in a county . [Lord Ellenborough . Does not ward in a 
city correspond with hundred in a county; as in London the 
parishes are within the wards ?] (a) If ward be a higher division 
than a parish, it would not shew that the latter meant to in- 
clude a lower division as a township. The act meant to give 
an exemption co-extensive with the whole parish, for it applies 
to felonies committed within any part of the parish ; and it 
would be contradictory to give it any other construction. The 
stat. 5 Ann . c. 31 . s. 1. which is auxiliary to the statute of King 
William , gives 40 L reward on conviction of a housebreaker, 
and directs the Judge to certify in what parish the felony was 
committed. The case of parishes divided into townships is a 
casus omissus in this act, as it was in the general statute of the 
43 J Eliz. c. 2. which omission was afterwards supplied by the 
stat. 13 & 14 Car. 2. c. 12. [Le Blanc J. observed, that the 
overseers of the poor of townships in the North had always 
had the benefit of this statute of King William.'] The prin- 
ciple laid down in Hex v. Darhysliire (b) was, that the officer 
claiming the exemption should at least claim it for an office 
co-extensive with the parish : and they considered that a con- 
stable was a civil officer, the nature of whose office had no 
relation to a parish, which is an ecclesiastical division. [ Le 
Blanc J. Supposing the parish and manor co-extensive, would 
that vary the question ? ] In one sense it might, as the legisla- 
ture looked to the locality of the exemption. 

Wood in reply. A parish office within the parish does not ne- 
cessarily mean an office co-extensive with the parish, but may be 
taken to mean one which relates to the exercise of parochial 
duties within any part of the parish : and it would be a strange 
construction of the act to say, thht if a township were co-ex- 


(«) Ward is said to be so used in Braddtsh v. Bishop , Cro . Eliz . 560. and 
also in Cro. Car. 165. But in Cro. Jac. 222. it is said to be used for a parish. 
According to QoweWs Interpreter , Ward is a portion of a city under the 
charge or keeping of an officer ; as the wards of the city of London under 
the charge of the respective aldermen. It is also used as a portion of a 
forest. Wapentake is the same as hundred, 

(h) 2 Burr , 1182, 
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tensive with the parish, which is sometimes the case, a certifi- 1006 . 
cate would exempt the owner from the offices of the township, - — 

but not otherwise. The legislature could never have content- Moselm 

• . , against 

plated so unmeaning a distinction. On the contrary, they Stonehousi. 
meant to exempt the party from all offices to be exercised 
within the parish or ward* [ Grose J. observed, that there were 
ward officers as well as parish officers.] Ward in the counties 
of Cumberland and Northumberland signifies the same as hun- 
dred in other counties. 

Lord Ellenborough C. J. The question is, whether the 
office of constable for the manor and township of Manchester , 
which are co-extensive and within the parish of Ma?ichester, 
which parish contains also other townships, is a parish or ward 
office within the meaning of the stat. 10 & 1 1 W. 3. c. 23. from 
serving which the defendant is exempt by means of the certifi- 
cate obtained by him under that act ? And that depends upon 
the construction of the words exempting the original proprietor 
or assignee of such a certificate u from all and all manner of 
parish and ward offices within the parish or ward ” wherein the 
felony shall have been committed : whether those words shall 
receive a liberal and popular, or a strict and literal interpreta- 
tion ? If the words be construed strictly and literally, the office 
of petty constable must be excluded altogether ; for constables 
are either appointed at the manor court or hundred court, either 
for the manor or vill, or for the hundred, and not for a parish eo [ ig2 ] 
nomine ; and so of overseers of the poor in the north of Eng- 
land, who are for the most part appointed, not for parishes, but 
for townships ; and yet ever since the passing of the act of King 
William the exemption of the certificate has always been con- 
sidered as extending to these. If then we cannot satisfy the ap- 
parent intention of the act by a strict and literal construction of 
the words, we must adopt the more liberal and popular sense in 
which they appear to have been used. And the legislature, in 
other instances which were mentioned at the bar, have spoken of 
constables as of parish officers, in the popular sense of the word 
parish , meaning thereby officers whose functions were exercised 
within the parish; and unless we consider them t# have used it 
in that sense in the stat. of King William, a very large portion 
of the realm must be deprived of the full benefit of it. The sta- 
tute says that the party shall be discharged “ from all and all 
manner of parish and ward offices,” as if contemplating soine- 

K 2 thing 
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1806. thing beyond what in legal strictness might be deemed to be a 
Moseiey P aris h or ward office ; but it does not specify any by name. If 
Ilgams* therefore we were to supply the mention of such offices only as 
Storehouse. i n legal strictness fell under this description* we should only read 
“ surveyors of highways of parishes, churchwardens* and over- 
seers of the poor of parishes ; ” and considering ward as hundred 
it would only embrace high constables: all other constables 
would be excluded* and all officers of townships. But it is im- 
possible that this could have been the meaning of the legislature. 
In a case therefore where inconvenience would result from a 
narrower and strict interpretation of the words* which would in 
a great measure defeat the apparent object of the legislature, we 
[ 183 ] must adopt the more general and popular sense of them, which 
the legislature have themselves applied to parish offices on other 
occasions. 

Grose J. In construing the words of this statute we must 
consider what was the object of the legislature in making this 
provision. They meant to encourage and reward persons who 
exerted themselves for the public good in the apprehension and 
conviction of certain offenders* by exempting them from the 
burthen of serving what they describe as “ all and all manner 
of parish and ward offices.” It is proper therefore* in constru- 
ing these words, to put the most beneficial sense upon them 
for the subject which they will admit of ; and for this purpose 
we may fairly consider what has been the common language 
of the legislature in other acts in speaking of parish officers : 
and in the two which have been mentioned they have considered 
constables as parish officers. It appears then that they have 
sometimes used the appellation of parish officers in its common 
and popular sense ; and therefore we may fairly consider* that 
in the present instance they meant to use it in that sense, and 
that they meant to exempt the owner of a certificate circum- 
stanced as the defendant is from serving (amongst others) the 
office of constable, considering that as a parish office. 

Lawrence J. I think that this act, which was meant to 
encourage the apprehension and conviction of certain of- 
fenders, was intended to have a general operation throughout 
every part of the kingdom, and ought not to be narrowed by a 
construction which would exclude a considerable part of the 
North from the benefit of it. Considering then the object of 
the legislature; and the general terms they have used, it can- 

hot 
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not be doubted that they *meant to use them in their popular, 
and not in their strict sense. Constables are appointed either at 
the sheriff’s tourn or at the court leet of the lord, and cannot 
therefore in strictness be deemed parish officers : but yet they 
are commonly so considered, and in the two acts which have 
been mentioned they are described as such : from whence we 
may infer, that the legislature in the present instance used the 
term “ parish office” in the same popular sense. And not only 
the legislature in these acts of parliament, but writers of consi- 
derable eminence have considered constables as parish officers. 
Thus Lambert in his Office of Constable , p. 9. speaks of petty 
constables in towns and parishes , who were to aid the constables 
of the hundred. And Blackstone in his Commentaries , 1 vol. 
356, says, “ petty constables are inferior officers in every town 
and parish , subordinate to the high constable of the hundred 
these, he says, are all chosen at the court leet, or if no court 
leet be held, are appointed by two justices of the peace. Con- 
sidering therefore that the legislature has used the description of 
parish officer in its popular, and not in its strict sense, there is 
no reason for confining it to officers who are properly appointed 
for the whole parish, and whose jurisdiction is co-extensive with 
it, but it may well be taken to comprehend officers of the same 
description appointed to exercise their offices in different parts 
of the parish, all of whom together may be considered in a ge- 
neral sense as the parish officers, though each may not exercise 
a jurisdiction over the whole parish. This differs from the case 
of llexv. Darby shire 9 to which the true answer was given at the 
bar. The object of the act of King William in giving the cer- 
tificate was to exempt the possessor from the burthen of serving 
offices within the parish where the felony was committed, but 
not to extend the exemption to offices of more enlarged juris- 
diction than the parish, which was the attempt made in that 
case, and therefore it cannot rule the present, which is an at- 
tempt to narrow the exemption to offices co-extcnsive with the 
whole parish. 

Lb Blanc J. The question is, in what sense the legislature 
have used the term parish offices in this act df parliament, 
whether in its strict legal and technical sense, or in the more 
popular sense of it ? And I know of no better rule for ascertain- 
ing in what sense words have been used in an act of parliament, 
than byseeing in wliatsense the same expressions have been used 

in 
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in other acts of parliament passed at no great distance of time 
from the act in question. Now in the act of Car. 2. it appears 
that a constable was considered by the legislature as a parish 
• officer, and if the meaning of the act of King William were 
only doubtful, ought not such a construction to be put upon it 
as will extend its operation over the whole kingdom, rather 
than one which would deprive a great part of the kingdom of 
the benefit of it ? It is not disputed that if the manor and parish 
were co-extensivc, the certificate would exempt the party from 
serving the office of constable. But that is going a great way 
towards the adoption of a liberal construction of the act. And 
if that were admitted, as I think it must be, it will be doing 
no violence to the words to extend the exemption to a constable 
who is appointed to execute Iris office within the limits of the 
parish for which the certificate is granted. In the case of The 
King v. Darbysliire most of the arguments of the Judges went 
to shew that the certificate did not extend to offices to be exer- 
cised beyond the bounds of the parish, as that would be to ex- 
tend the exemption into a different district than that in which 
the party had the required merit, which must be confined to 
the parish wherein the felony was committed. But this case is 
the converse of that ; for the exemption is claimed to be exer- 
cised within a less extent than the legislature proposed as the 
reward of the public service performed by the party, but one 
wl\ich is comprehended within the proposed extent. I am 
therefore of opinion, that the certificate does exempt the 
defendant from serving the office of constable for the township 
of Manchester , the whole of which lies within the parish of 
Manchester, for which such certificate was granted. 

Judgmcut for the Defendant. 
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Zouch, on the Demise of Thomas Forse, against 
Henry Forse. 


Tuesday. 
Feb. 4th. 


I N ejectment for one moiety of a copyhold tenement in the There can be 
manor of Frootn Vanchurch, in the county of Dorset, which occupancy 1 of 
was tried before Le Blanc J. at the last Dorchester assizes, a a copyhold, 
verdict was found for the Plaintiff, subject to the opinion of the faXoiViT 
Court on the following case. always in the 

At the court baron of the Duke of Bolton for his manor of ^statutes 
Frootn Vanchurch, in the county of Dorset, holden the 24th of 29 Cur. 2. 
July 1761, the lord of the manor, by his steward, granted to a‘ n j’ uQco q 
R obert Forse the reversion of a moiety of a copyhold tenement c. 20. s. 9. ap- 

by copy of court-roll as follows: “ At this court the lord of P ro P riatin S 
w estates pur 

“ the manor, by his steward, granted to Robert Forse of autre vie 

“ Porton, &c. the reversion of a moiety of a customary tene- where there 
“ ment and 46 acres of * land, &c. within this manor, now in occupant do 
" possession of William Forse-, which he claims to hold for his not extend to 
"life by copy of court- roll of this manor, dated the 29th of Ami one who 
" April 1725, remainder by another copy dated the 6th of was admitted 
“ May 1740, to Henry Forse, son of the said William Forse, ^ckinras 0 * 1 
K for his life ; to have and to hold the reversion of the said administrator 
<£ premises, &c. to the said Robert Forse, for the life of Henry to tlmgrantce 

" Forse, his son, (aged ten years,) at the will of the lord, of a copyhold 

" according to the custom of the said manor, from and imme- j^v-jng 4 ^ 10 ' 
“ diately after the surrenders, forfeitures, or other determina- title in such 
K tion of the estates of the said William Forse, and Henry Forse character, 
u his son, of and in the said premises : paying the yearly rent ver in cject- 
" of 15s. and an heriot, when it shall happen, and by and n . lc . nt b y 

’ . 1 , 1 virtue ot such 

“ under such other works, suits, &c. services, and customs a s admission as 

" are usually done and paid for the same. And for such estate u P° n a . new 
“ in reversion the said Robert Forse (as sole purchaser) paid the tive grant of 
“ lord for a fine 381. But the admittance and fealty of the th e 
“ said Robert Forse and Henry Forse his son, is respited until,” ' •* 
&c. William Forse continued seised till the year 1764, when 
he died ; and upon his death the said Henry Forse , the son 'of 
William Forse, entered into and continued seised till 1793, 
when he died; and upon his death his widow entered and con- 
tinued in possession till 1803, when she died. The above- 
named Robert Forse, to whom the reversion was so granted, 

died 
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1806. died intestate in 1775, leaving six sons, William, Forte the 
Zouch e ^ est > Henry Forse the cestuy que vie named in the said grant, 
against Thomas Forse the lessor of the plaintiff, and three others ; and 
FoitsE. upon his death administration of his effects was duly granted 
to two persons who are since dead: after which, viz. 
February 1st, 1804, administration de bonis non was granted to 
the lessor of the plaintiff, who on the 25th o( August 1804 was 
[ 188 3 admitted tenant (a) to the said moiety for the life of the said 
Henry Forse , the son of Robert Forse . No evidence was pro- 
duced of any custom in the manor that the cestuy que vies not 
taking by the habendum should have any beneficial interest. 
The question for the opinion of the Court was, whether the 
plaintiff were entitled to recover ? 

W. B . Taunton , for the lessor of the plaintiff, contended for 
his right to recover either under the original grant of the 24th 
of July 1761 ; and this either at common law, or by virtue of 
the statutes ; or in equity ; this being so plain a trust that the 
lessor of the plaintiff should not be defeated on his trustee’s 
title : or under the subsequent act of the lord in the admission of 
the 24th of August 1804, operating as a new copyhold grant to 
the lessor of the plaintiff pur autre vie, and re-uniting the legal 
with the equitable estate. 1st, The lessor is entitled to recover 
at common law as quasi a special occupant impliedly designated 
by the terms of the original grant : because every grant is to be 
taken most strongly against the grantor, and so to be construed 
ut res magis valeat quam pereat ; and a copyhold grant to one 
pur autre vie is equivalent to a grant to him and his representa- 
tives pur autre vie, and is not determined by the death 
[ 189 ] of the grantee; for as he may assign it during the life of 
the cestuy que vie, and the lord would be bound to admit the 
. assignee in fact, by the same reason he ought to admit the ad- 

(a) The admission, upon which an argument was afterwards attempted to 
be raised, was in this form : “ Manor of Frown Vanchurch , &c. At this court 
came Thomas Forse of, See. and was admitted tenant to a moiety of a custom- 
ary tenant and 46 acres of land, &c. which he claims as administrator of the 
goods, &c. of Robert Forse, late of Portsn, Ice. deceased, for the life of 
Henri/ Forse , by copy of court-roll of this manor, dated 24th of July 1761, 
it appearing by the said copy that the said Robert Forse was the sole 
purchaser thereof, and the said Thomas Forse did this day his fealty to 
the lady.” 


ministrator 
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ministrator of his grantee, who is an assignee in law, in order 
to give effect to the grant. [he Blanc J. Is it not settled law, 
that there can be no occupancy of a copyhold ?] Co. Cop. s. 56. 
says, that there may, though it is said in Smartle v. Penhal- 
low (a) to have been adjudged otherwise. But it is laid down 
in many authorities (6) that a copyhold grant is to be construed 
according to the intent of the parties, and is not to be tied up 
to the strict rules of law. And here the intent of the lord plainly 
appears, that an estate for the whole life of Henry Forse should 
pass to the grantee. But if there were hny doubt, the subse- 
quent admission of the lessor of the plaintiff by the lord has 
explained his own grant, which it may well do, as the admit- 
tance in Brookes v. Brookes (c) explained the antecedent sur- 
render; especially as the admittance in this case was made on 
a claim of right as administrator of Robert Forse . So in Burgess 
v. Wheate ( d ) Lord Mansfield said, that if the lord consent to a 
condition or trust on the court-roll, he is bound by it; for he 
cannot claim against his own act. And as a grant of a chattel 
interest in land to A . for the life of B. would enure in law as 
a grant to A . and his personal representatives, though not 
named, during the life of B.: so this which is a grant of a bare 
interest in land, under which the freehold does not pass to the 
grantee, must operate as a grant to the administrator of the 
grantee, in order to give effect to it; and the intention of the 
lord that it should so operate is evinced by the subsequent ad- 
mission of the administrator, as such. But supposing the grant 
would have determined at common law by* the death of the 
grantee, the statutes 29 Car. 2. c. 3. s. 12. and 14 Geo . 2. c. 20. 
s. 9. will uphold the estate in his representative for the life of 
the cestuy que vie. The first statute enacts, that any estate pur 
autre vie shall be deviseable, and if not devised shall be charge- 
able in the hands of the heir, if it come to him as special occu- 
pant, as assets by descent ; and if there be no special occupant, 
it shall go to the executors or administrators of the grantee, 
and be assets in their hands: and the latter statute directs, 
that where there is no devise of such estate, and no special 

(a) Smart Ic v. Penhallow y 6 Mod. 65. 1 Salk. 188. and 2 Ld. Ray. 994 

(b) Co. Cop. s. 35. (p. 97.) Fisher v. TWgg, 1 P. Wtns. 15. Rigden v. 
Vallier y 2 Ves . 256, 9. Brooks v. Brooks , Poph. 125. Cro, Jac. 434. 

(c) Poph , 125. (d) 1 Rlac. Rep , 167, 
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occupant, the surplus of such estate, after payment of debts, 
shall be distributed as the personal estate of the owner. Then 
supposing there could be no general occupant of a copyhold, 
which never appears to have been expressly decided : (for it 
was not the principal point in Smartle v. Penhallow ; (a) and 
Coke's Copyholder, s. 56. is otherwise,) that is no reason why 
there may not be a special occupant of it under the statutes ; for 
at common law there could be no general occupancy of things 
lying in grant, as of a rent j (A) and yet the statutes extend to 
them. This is said in a note to 6 Mod. 66. to have been so ad- 
judged in C. B. ; and though a quaere be there put, the point 
was expressly determined by Lord Harcoiirt in Jlawlinson v. The 
Duchess of Montague, (c) who said, that if since the stat. of Car. 2. 
a rent be granted to A. for the life of B., and A. die, living 
B . ; A's executors or administrators shall have it during the life 
of B.; and the statute, he adds, in that case does not enlarge, 
but only preserves the estate of the grantee. And so is the 
opinion in Kendal v. Mickjield. (d) The same reason holds why 
copyhold should be preserved as well as other estates for life. 
There are several cases in equity where copyhold estates pur 
autre vie have gone to the personal representatives of the 
grantor. How v. How, ( e ) Withers v. Withers, (/) and Bundle 
v. Bundle. ( g ) [Lawrence J. Were not those cases of special 
occupancy ? But have you any cases of common occupancy 
where it was holden that the representatives Of the grantee 
should take against the lord? In Withers v. Withers Lord 
Hardwicke considered that the stat. 14 Geo. 2. c. 20. did not 
extend to copyholds.] He admitted, that he had not found 
any such case. But what was said in Ambler is but a loose 
dictum. At any rate, he contended, 3dly, that by the admis- 
sion of the 24th of August 1804 the lord who had then the 
legal title, made a new and valid customary grant (h) of the 
copyhold to the lessor of the plaintiff, and thereby united the 
legal with the equitable title, which the lessor had in him before. 

(а) 6 Mod. 65. 1 Salk. 188. and 2 Ld. Ray. 994. 

(б) Co. Lit. 4l. Vuugli. 190. 201. 2 Rol, Abr. 150. Cro. Eliz. 721. 
Salk. 189. 2 Ld. Ray. 1000. 

(c) Dec. 1710. note to Law v, Burrow, 3 P. IVms. 260. 

(d) Barnard Chan. Rep. 49. (e) 1 Vern. 416. (/’) AmM. 152. 

(g) 2 Vern. 264. (A) Co. Cop. t. 38. 

* [Lord 
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[Lord Ellenborough. If a stranger have no title, can admission 
give him a title ? Lawrence J. and Le Blanc J. If the Lord 
admit one upon a mistaken claim, which turns out to have no 
foundation, how can that pass the estate to him ? Lord Ellen- 
borough. Have you any case where an admission upon an un- 
founded claim shall operate as a new and effectual grant from 
the lord ?] At least it may operate so far as to pass to him the 
legal title which before was in the lord ; and, according to 
3 Leon . 210. which is recognized in Gilbert’s Tenures 281. the 
stranger shall be tenant at will, because he comes in by the assent 
of the lord. As in Doe d. Martin v. Watts , (a) an acceptance 
of rent, through ignorance of the party’s title, will yet constitute 
a tenancy from year to year. 

Lord Ellenborough C. J. That was in the case of a 
tenant in possession : but an admittance to a copyhold does not 
in itself constitute a possession: it only gives the party the 
means of possession if lie have a good title to it. Nothing can 
be added further to the argument, and therefore we may relieve 
the plaintiff’s counsel from further unnecessary trouble. The 
claim made by the lessor of the plaintiff was as administrator 
de bonis non of llobert Forse the grantee, upon which he was 
admitted ; but in that character he could not be invested with 
any title, unless copyholds be within the statute of Car. 2. or 
of Geo. 2. But it having been decided that neither of those 
statutes extends to copyholds, it appears that he claims to be 
admitted in a character upon which no legal title could be 
founded, and in respect of which he ought not to have been 
admitted. Then unless this erroneous admission operate as a 
new grant, he can have no title at all. But it would be too 
much to say that that which was an admission upon a claim in 
a particular character, being vicious in that respect, shall operate 
as a new and express grant which neither the lord nor the 
tenant ever contemplated at the time. 

Lawrence J. It never was determined that copyholds were 
within the statutes, and the contrary has been said in several 
cases ; and there is good reason why they should not be con- 
sidered to be within them ; for if it were, it would take away 
the right of the lord. The object of the statutes was to pro- 
vide -for the occupation of estates pur autre vie v^hich upon the 
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1806. death of the owners no person had a present right to occupy, 
and to apply them for the benefit of the creditors and represen- 
against tatives of the former owners. In Doe d. Lempriere v. Martin 
Forse. (a) Lord C. J. De Grey said, that there can be no general occu- 
pant of a copyhold, since the freehold is never out of the 
lord. And the statutes having been passed to obviate the incon- 
venience of general occupancy shews that they refer to estates 
pur autre vie of a different description from copyholds. Upon 
the other point the case is equally plain : if the terms of the 
admission be looked at, it cannot operate as a new grant; be- 
cause the lessor of the plaintiff claims as administrator, &c. of 
Robert Forse in respect of the former grant to him, in conse- 
quence of which the lessor was admitted : but the lord by that 
did not admit him to any estate which the former grant did 
not convey. 

Le Rlanc J. The statutes only meant to extend to estates 

¥ 

where no person would be injured by the appropriation ; but 
if they extended to copyholds, they would operate to the pre- 
judice of the lord, which was not intended. Then the lessor of 
the plaintiff can have no title but under a subsequent grant of the 
lord : but the admission of the lessor, claiming in a particular 
character under the former grant, cannot operate as a substan- 
tive grant of a new estate. 

Postea to the Defendant. 

Wollaston was to have argued for the Defendant. 

(«) 2 Blue . Rep. 1150 . 


. [ 194 ] 

Friday, PfiRKS against SEVERN. 

tohoMto* Defendant was lioldeu to bail upon an affidavit that he. 

bail, only was “indebted to the Plaintiff in 541. for goods sold and 

Jtadng. delivered, and as the acceptor of a bill of exchange and a rule • 

was « indebted nisi was obtained for discharging the defendant out of custody 
to the plain- on filing common bail, upon the insufficiency of the affidavit, 
for 'goodt 'told > n not stating that the goods were sold and delivered by the plain- 

and. delivered^ 

(not staling by the plaintiff' to the defendant ) and as the acceptor of a bill of exchange.” 
is insufficient. 
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tiff to the defendant , and in not stating by whom the bill 
of exchange was drawn, or in what right the plaintiff sued 
upon it. 

Wig ley shewed cause and said that the defendant could not 
be indebted to the plaintiff \ as it was sworn, in 541. for goods 
sold and delivered, unless the goods had been sold and delivered 
by the plaintiff to the defendant ; and that it w as ruled last term 
in Bradshaw v. Saddtngton (a) not to be necessary to state in 
what character the plaintiff declared on a bill of exchange. 
There the affidavit was, that the defendant was indebted to the 
plaintiff in 100/. upon and by virtue of a certain bill of exchange 
drawn by the defendant, and long since due and unpaid. 

J Espmasse, in support of the rule, relied principally on the first 
objection, that the goods were not stated to have been sold and 
delivered by the plaintiff to the defendant : they might have been 
furnished upon the credit of a third person. And he referred 
to Mackenzie v. Mackenzie , (A) where Balter J. mentioned a 
case of an affidavit “ that the defendant was indebted to the 
plaintiff in 50001. for money had and received , and for which he 
had not accounted which was ruled to be insufficient. There 
it was not said, “ money had and received by the defendant to 
the use of the plaintiff ” And 

The Court , on the authority of the last-mentioned case, held 
the present affidavit to be insufficient, and made the 

Rule absolute. 

(«) Ante, 94. (/') 1 Ttryn llcj . >. 7 17. 
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Weld against Hornby, Clerk. 

T HE Plaintiff declared, upon his possession of a sole and 
several fishery, and also of a free fishery, and common of 


cient deeds fishery in the several parts of the river Ribble, which lay in the 
right hTthe * respective manors of Ribchester, Dutton, Aighton, Bailey , and 
owner of an Chaigley ; and also in that part of the river Hoddet which lies 
Twefr 'across* * n ^ ie last-mentioned manor, and which discharges itself into 
a river for the Ribble; and then alleged that theDefendants wrongfully con- 
takmg fish, if minuet! a weir or dam across the river Ribble, lower down the 
such weir was stream than the plaintiff’s fisheries, per quod, salmon and other 
made°of re were P l>evente ^ f rorn coming to the plaintiff’s fisheries, and 

brushwood, from spawning there, &c • ; and the plaintiff could not enjoy his 
through fisheries in tarn amplo modo. One of the counts described the 
possible for obstruction to be by continuing a weir or dam made larger , 
tlie fish to closer, firmer, and higher than it * ought to have been , per quod, 
STuppcr 0 & c * 5 and another more generally. Plea not guilty. At the 
part ofdie ^ trial before Sutton B. at Lancaster , it appeared that the plaintiff, 
not convert it who had been in possession of his estate about 29 years, was in- 


into a stone 
weir, where- 
by the pos- 
sibility of 
escape 
through the 
weir is de- 
barred, 
though in 
flood times 
the fish may 
still overleap 
it. 

The en- 
hancing, 
straitening, 
or enlarging 
of an ancient 
weir, as well 
as the new 
erection of 


titled to a right of fishery in the river Ribble above the defend- 
ant’s weir, and that before the obstruction complained of he had 
taken plenty of salmon and other fish within the limits of his 
fishery, but after the alteration in the defendant’s weir there were 
but few fish to be taken at any time, and sometimes none. That 
till about forty years ago, the defendant and the prior owners of 
Brockhole's mill had always had a brushwood weir across the 
river Ribble near the mill ; and he shewed by old deeds, for two 
centuries back, that they had a right to have a weir across the 
river for the use and convenience of their fishery, which right 
was expressed in those deeds in large and general terms, not li- 
mitted as to the heigh th, or restricted as to the materials of the 
veil* ; but none of the witnesses could remember any other 
than a brushwood weir prior to the year 1/66. At that period 


one, for the 

purpose of stopping fish in their passage up a river, is treated as a public nusance by Magna 
Charta, c. 23. ana 12 Ed. 4. c. T. and the right to convert a brushwood into a stone weir 
is not evidenced by shewing that 40 years ago two-thirds of it had been so converted, with- 
out interruption : and the action for the injury having been brought within 20 years after 
the remaining third part was so converted, 

* [ 196 3 


tlie 
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the then owner of SwcIchoWs mill erected a solid stone weir 
two-thirds across the river in lieu of the former brushwood, 
leaving the other third composed of the same materials as be- 
fore ; to which it did not appear that any objection was made ; 
and in 1784 the remaining third of brushwood was removed, 
and the stone weir carried quite across the river. This weir was 
a solid piece of masonry, (having three locks in it, as the former 
wooden weir had for the purpose of catching fish,) about ten 
feet broad, and nearly level at top, with a straight perpendicu- 
lar side towards the fall of the river. There was a contrariety 
of evidence as to the relative heighth of the new to the old 
weir, but in the result it did not appear that the present stone 
weir was cither broader or higher than the former brushwood 
weir, making reasonable allowance for the sinking of the latter 
after a time. The present action was brought within three 
months before the expiration of 20 years from the last altera- 
tion. The learned Judge directed the jury to consider, first, 
whether the alteration of the weir made in 1784 were injurious 
to the plaintiffs fishery in the stream above : and if it were, 
then secondly, whether such alteration were made by the defend- 
ant in the exercise of his own right, as evidenced by the several 
deeds, shewing that the defendant and those under whom he 
claimed had a right to erect and preserve a weir at Brochhole's; 
or whether there were any encroachment on the plaintiff’s right 
by the alteration made 40 years ago, when a stone weir was 
erected two-thirds across the river, which had been acquiesced 
in without complaint, and by the completion of the weir with 
stone nearly 20 years before this action brought. And he 
told the jury, that if there had been an uninterrupted enjoy- 
ment of the weir in its present state for 20 years, this action 
could not be maintained : but that though less than 20 years 
did not of itself afford a conclusive presumption of right j yet 
that such a length of possession as had been shewn by the de- 
fendant, and of acquiescence pn the part of the plaintiff, was 
certainly evidence of title, and connected with the other cir- 
cumstances was evidence for them to say whether or not such 
a possession had a legal commencement, or were jjn encroach- 
ment on the plaintiff's right. The jury on this returned a 
verdict for the defendant, stating at the same time that 
they thought the alteration of the weir in 1784 was preju- 
dicial to the plaintiff's fishery, but that the defendant's right 

was 
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was by length of possession and other evidence of title well 
established, 

*In Michaelmas term last it was moved to set aside the ver- 
dict, as contrary to the evidence of the actual injury sustained 
by the plaintiff from the alteration of the weir in 1784, and not 
warranted by any legal inference to be drawn ip favour of the 
defendant’s right from the ancient deeds, explained as they 
were by the description of the weir which had been always in 
use before 1766, or from the partial encroachment which lmd 
been then made, hut which still left such a passage for the fish 
over the remaining brushwood weir as made it not material 
for the plaintiff to assert his right. A rule nisi was accord-" 
ingly granted. 

Topping , Scarlet , and Holroyd now 'shewed cause, and ar- 
gued shortly upon the weight of evidence in favour of the de- 
fendant’s right to have a weir of stone if he pleased from the 
alteration made in 1766 so long acquiesced in, and followed 
up by the completion of the work in 1784. And they also ad- 
verted to the contrariety of evidence as to the injury to the 
plaintiff from the latter alteration. 

Cockell , Serjt., Pari c, Wood , and Ilaine were to have sup- 
ported the rule. 

Lord Ellenborougii C. J. It is impossible to sustain this 
verdict. The right set up by the defendant to have a stone weir 
is plainly founded upon encroachment. The erection of weirs 
across rivers was reprobated in the earliest periods of our law. 
They were considered as public nusances. The words of 
Magna Charta (a) are, that “ all weirs from henceforth shall 
be utterly pulled down by Thames and Medway, and through all 
England,” &c. And this was followed up by subsequent 
acts, (6) treating them as public nusances, forbidding the 
erection of new ones, and the enhancing, straitening, or enlarg- 
ing of those which had aforetime existed. I remember that the 
stells erected in the river Eden by the late Lord Lonsdale and 
the corporation of Carlisle, whereby all the fish were stopped 
in their passage up the river, were pronounced in this Court, 
upon a motion for a new trial, to be illegal and a public nu- 
sance. Now here it appears that previous to the erection of 
this complete stone weir there had always been an escape for 

{a) CK 23, (< b ) Vide 12 TJ, 4, c. 7, 

the 
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the fish through and over the old brushwood weir, in which 
those in the stream above had a right $ and it was not com- 
petent for the defendant to debar them of it by making au im- 
pervious wall of stone through which the fish could not insinuate 
themselves, as it is well known they will through a brushwood 
weir, and over which it is in evidence that the fish could not 
pass, except in extraordinary times of flood. And however 20 
years acquiescence may bind parties whose private rights only 
are affected ; yet the public have an interest in the suppression 
of public nusances, though of longer standing. No objection 
however of this sort can apply to the present case, where the 
action was commenced within 20 years after the complete ex- 
tension of the stone weir across the river, by which it is proved 
that the plaintiff has been injured. Then, however general 
the words of the ancient deeds may be, they are to be con- 
strued, as Lord Coke says, by evidence of the manner in which 
the thing has been always possessed and used. 

Lawrence J. The jury themselves have found the fact, 
that the plaintiff's fishery is injured by the stone weir, and 
therefore the verdict is against the evidence: and there is 
no bar to the actibn from any length of possession in the de- 
fendant. 

Per Curiam. Rule absolute. 
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Thursday , STAMMERS against DlXON. 

Feb . 6th. * 

One may hold fi TRESPASS for breaking and entering the Plaintiff's close 
tonsurAdT **“ called Bird's Mead , in Langford, in the county of Essex , 
land as copy- and removing the earth there, &c. The declaration contained 

hold, and f our coun ts, the two first for trespasses committed on the 16th 
another may 1 , 

have the soil of May 1803, and on divers other days before the exhibiting of 

and every the plaintiff’s bill, and the two last for trespasses committed on 
o t* 1 1 cp 1) n- ** 

cial enjoy- the 3 1st December 1804, and on divers other days, &c. and 

mentofitas carrying away a wooden tunnel from the close. Plea 1st, not 

And ancient guilty ; 2dly, as to the first and second counts, that the close in 

admissions of which, &c. was called and known as well by the name of Monk's 

holdenind Hope as of Bird's Mead , and was a copyhold tenement of the 

those under manor of Hatfield Fever ell in Essex ; and that before the tres- 

daim» the P asses complained of, viz. on the 28th of September 1782, the 

land, by the lord granted the said copyhold to one S* Sandford , habendum 

of^tres acras to ^ iea s an( l ass hg ns 5 at the will of the lord according to 

prati” may the custom of the said manor, by virtue whereof S. S. entered 

be construed au( j was se * iset i i n f ee according to the custom of the manor; 
only to carry 7 ° 7 

i i ,i r 1 i i • , i i _ i • i 


holder and Hope as of Bird's Mead , and was a copyhold tenement of the 
those under manor of Hatfield Fever ell in Essex ; and that before the tres- 
daim» the P asses complained of, viz. on the 28th of September 1/82, the 
land, by the lord granted the said copyhold to one S* Sandford , habendum 
of^tres acras to ^ iea s an( l ass hg ns j at the will of the lord according to 

prati,” may the custom of the said manor, by virtue whereof S. S, entered 

be construed au( j W{3LS se * iset i i n f ee according to the custom of the manor; 
only to carry 7 ° 7 

the prima ton - and then the Defendant, as his servant, and by his command, 

they havc* aCt breaking and entering, &c. And as to the tres- 

enjoyed no passes in the third and last counts, the defendant justified in 
-jcmul. m anner under S. S . as a customary tenant of the said 

sions, while manor under a grant from the lord of a customary tenement 
another has 0 n the 12th of April 1804, to S. S. his heirs, &c. The replica- 
crop, and has joined issue on the plea of not guilty, and ^denied that 
cut the trees the close in which, &c. was a copyhold tenement, as alleged in 
scotiredThe ^ ie secon( l P* ea > or a customary tenement, as alleged in the 
ditches, re- third plea, of the manor of Hatfield Fever ell ; on which issues 
fences, ‘and were also joined. 

kept the The action was brought at the last assizes for Essex before 
though’ the Heath J. in order to try the plaintiff’s right to the soil of the 
copySolder close in question ; the plaintiff claiming it as his freehold, the 
H^id defendant insisting that it was his copyhold or customary estate 

rates and holden of tlie manor of Hatfield PeverelL It appeared that the 
taxes, which close was known as well by the name of Bird's Mead as of 
own wrong, Monk's Hope ; that it was low meadow land, consisting of three 
* [ 201 ] acres, bounded on one side by the river Blackivater , on another 
side by a small ditch or grip, beyond which was a piece of land, 

half 
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half an acre, in the occupation of the plaintiff, rented by him 1806. 
of a Mr. West corah, and called Westcomb's Half-acre. The gT ~ 
plaintiff had scoured the river, and laid part of its mud on the against 
banks for the purpose of raising them ; the throwing back of Dixon. 
which into the river by tbc defendant was one of the trespasses 
complained of. And the defendant had also removed from the 
grip or ditch an old trunk which had a valve that prevented the 
river from flowing into the close in times of flood, and at other 
times carried off the water from the close, which was the other 
act of trespass complained of. It appeared in evidence, that 
the plaintiff and all former occupiers of the close under Mr. 

Westcomb , and those whose estates he has, for more than 60 
years past bad exercised divers acts of ownership upon the said 
three acres after the fore-crop had been taken by the defendant 
and those under whom he claims. Mr. fVcstcomb’s tenants had 
always turned their cattle on the three acres, and had the ex- 
clusive feeding of them from Old Lammas till Old May-day. 

They had cut the bushes for repairing the fences of the close; [ 202 ] 
and at subsequent periods erected and maintained at their ex- 
pence posts and rails on part of the premises : they had put 
down the wooden tunnel in the ditch; and had from time to 
time lopped two ashes and a willow growing on the premises ; 
and frequently scoured the ditch or grip before-mentioned. One 
of the tenants about 13 years a^o had scoured the river, and 
laid the mud on the banks; and another former tenant or owner 
of IFestcomb’s estate had cut the bushes on the three acres, and 
carried them to repair the fences of the adjacent field in his 
occupation. On the other hand, the defendant (who had pur- 
chased fromS. Sandford on the 12th of April 1804) proved that 
Sandford , and all those whose estat^he had, had always taken 
the fore-crop of grass and pasturage from Old May to Old 
Lammas day. That the Sandfords , (who lived four miles off, 
and had no other lands nearer,) had scoured the ditch or grip 
twice. That they had paid all the parish rates, the land-tax, 
and the composition for the highways, in respect of the three 
acres. And he also produced the court-rolls of the manor of 
Hatfield Peverell , which are extant only from the reign of Queen 
Mary 9 in which appeared an entry of a surrender in the 18th 
of Eliz. by John Bird arid Margery his wife of a copyhold 
tenement, by the description of “ Tm acres prati , vocati Monk’s 
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1806. Hope, jacentes in Langford,” to the use of the surrenderors and 
Stammers 8urv * vor f° r life, remainder to the hell's of the wife ; with 
against an admission according to the surrender : and there were seven 
Dixon, other similar Latin entries of admissions, surrenders, descents, 
and devises (including a recovery;) and also regular entries in 
English from the year 1747, when a Sandford was first admitted, 
down to the 12th of April 1804, when S . Sandford , who was 
[ 203 ] before admitted in fee, surrendered to the defendant; in all 
which English entries the premises arc described as “ three acres 
• of meadow lying in Langford, called Monk’s Hope.” The learned 
Judge being desirous of referring the question of law to this 
Court, and for that purpose of settling the facts as to those acts 
of ownership which had been exercised by the plaintiff and de- 
fendant respectively, left it to the jury to say in whose favour 
the weight of evidence preponderated, exclusive of the entries 
of admissions in the court-rolls, the construction and effect of 
which he was desirous to reserve for the consideration of this 
Court : and under that advice the jury first found that the 
weight of evidence in respect of those acts of ownership was 
in favour of the plaintiff. Whereupon the learned Judge di- 
rected them to find a general verdict for the plaintiff ; he being 
of opinion that though the terms of the surrenders and ad- 
missions were sufficiently comprehensive to pass the soil and 
freehold ; yet that, as in ancient grants, the legal import might 
be restrained by long concomitant usage, which might be taken 
as evidence of the original intent of the Parties in making the 
grant; so here by received usage the grant might be restrained 
to and only pass the fore- crop, which would not carry the soil; 
but he permitted the defendant’s counsel to move, to set aside 
the verdict for the plaintiff, and enter a verdict for the de- 
fendant, if this court should be of opinion with the latter upon 
the construction and effect of the written evidence. And a 
rule nisi having been obtained in last Michaelmas term, 
Shepherd and Bayley, Seijts. now shewed cause. The defend- 
ant does not confine his claim to the fore-crop ; but the prin- 
cipal issue is, Whether the locus in quo be copyhold of the manor 
of Hatfield Peverell, that is, Whether the whole interest in the 
land, including the soil , 'and not merely the prima tonsuri , be the 
copyhold of the defendant : for if the soil be the freehold of the 
plaintiff the verdict has been rightly found, though the pnma 

tonsurb 
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tonsura be the copyhold of the defendant. No doubt, as Lord 
Coke (a) shews, there may be a copyhold interest in part and a 
freehold interest in other part of the same land. And though 
the fact of having always taken the fore-crop may be evidence 
of a right to the soil, it is only evidence; and that conclusion 
may be rebutted by other evidence of acts of ownership done 
by another. Suppose all the interest in the land had been free- 
hold, and one had always taken the fore-crop, and auother the 
after-crop, the freehold of the soil might be in either, and in 
which of them it was must be decided by shewing which of 
them had exercised every other act of ownership, such as cutting 
trees, and fences, putting up and repairing fences, scouring 
ditches and applying the soil, keeping drains, &c. all which have 
been done by the plaintiff in this case, who has always enjoyed 
the land for the rest of the year after the fore-crop was taken. 
Then whether the right claimed by the defendant arise to him 
as a freeholder or as a copyholder, the evidence must be the 
same against one claiming an adverse right. And though old 
title deeds be evidence, yet they are entitled to little or no 
weight, unless accompanied with the possession. And though 
the terms of the copyhold-grant to the defendant be sufficient 
as between him and the lord to pass the soil, yet they cannot 
conclude the plaintiff who is a stranger to both, and who has 
had so long a possession against both. It might have been 
different if both parties had claimed by copy under the lord, 
and the plaintiff's copy had been less extensive and general than 
the defendant's ; for then perhaps the acts of the same lord 
might have been strong evidence as between his tenants. But 
here the question is in effect between the lord of the manor 
claiming the freehold of the soil in question against the plaintiff 
who claims it as his freehold. Then it is not enough for the 
lord to shew that he has demised the land by copy for a long 
period of time, unless he also shews that his tenant has had 
possession under it. And it is competent to the plaintiff to shew 
that during all that time he has exercised every act of owner- 
ship upon the estate except taking the fore-crop. # Such adverse 
possession therefore is sufficient to explain and control the terms 
of the lord's grant, and to shew that it only passed the fore-crop, 
which alone has ever been enjoyed under it. It is however 

(«) Vide Co, Cop, s, 42. Hoc v. Taylor , 4 Hep, 38. and Co. Lit ! 58. b. 
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immaterial in this case, whether the soil ever were part of the 
manor of Hatfield Peverell; for consistently with the evidence 
in the cause it might have been parcel of the demesnes of the 
manor, and the lord may have granted the fore-crop by copy to 
those from whom the defendant claims, which would give the 
tenant aright to maintain trespass against those who trespassed 
upon his fore-crop; and the lord might have granted the fee, 
excepting the fore-crop, to those from whom the plaintiff 
claims. The jury then have found the facts according to the 
evidence, and upon those facts the conclusion of the learned 
judge at the trial was warranted by law, 

Garrow and Marry at in support of the rule. Admitting that 
the right to the fore-crop is not conclusive of the right to the 
soil, yet prima facie the enjoyment of the fore-crop imports 
the possession of the freehold ; and such is the presumption of 
law in the absence of other more certain evidence of the original 
grant, according to the opinion in JVard v. Petifer. (a) [Law- 
rence J. observed that Lord Kenyon, in a case of Newsteadv. Keys, 
IS. 34 Geo. 3. had said that the opinion there delivered was not 
quite accurate, for that all which was there determined was 
that prima tonsura was evidence only of the right to the soil. 
To which Marryat answered that he was counsel in that case, 
and that the verdict was in favour of the party who had en- 
joyed the prima to?isnra.] And in a case where the claims of 
hoth parties must originate from grant every presumption is to 
be made in favour of him who shews a grant comprehending 
the soil in the terms of it, and against the party who does not 
produce any title deeds, which he may purposely withhold 
because they may only convey the after-crop. Neither were 
the other acts of ownership (exclusive of taking the fore-crop 
by the defendant) all in favour of the plaintiff ; for the de- 
fendant had scoured the ditch twice. And as to the setting up 
and repair of the fences, to which purpose also the cuttings of 
the trees and bushes were applied, it is rather a burthen than a 
benefit, and was much overbalanced by the payment of all the 
rates and tax£s for the whole land by the defendant. At any 
rate however the effect of the entries in the court-rolls ought 
not to have been withdrawn from the consideration of the 
jury ; for at least they were important to shew in what right 


(«) Cro, Car, 362. 
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the defendant claimed to take the fore-crop, and those en- 
tries went to shew that he claimed in right of the ownership of 
the soil. 

Lord Ellknborough C. J. Upon the first discussion of this 
question, though I thought the verdict was right, yet I doubted 
how far the learned judge’s direction could be sustained ; but 
I am now satisfied that they were both right. This is an action 
for certain trespasses alleged to have been committed in the 
plaintiff’s close called Bird'sMead , which close, known otherwise 
by the name of Monk's Hope , the defendant by his plea alleges 
to be copyhold holden under the manor of Hatfield Peverell , and 
justifies the trespasses in that close under a grant from the lord, 
and by the command of the copyholder. Now the word close 
imports in the abstract the interest in the soil ; and if the de- 
fendant only make out that he has a partial interest in the land, 
such as the right primee tonsnree , the issue must be found against 
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him. And the evidence shews that from all time the defendant’s 


benefit has been confined to the taking the fore-crop, and that 
every other benefit of the land has been enjoyed by those from 
whom the plaintiff claims. We must then construe the rights 
of the parties, however derived from ancient grants, consistently 
\vfth the possession : and there will then exist a copyhold interest 
in the prima tonsura for the defendant, and every other free- 
hold interest in the land for the plaintiff. But this it is said, 
is inconsistent with the entries on the court-rolls, which grant 
an interest in the soil to the tenant, and were evidence for the 
jury to shew in what right the defendant claimed and took the 
fore-crops. The admissions are to “ tres acras prati but can 
it be said that the word prati is not open to receive any con- 
struction which will carry a less interest than the whole right to 
the soil. The Judge thought that if the usage in fact were that 
the defendant and those under whom he claimed had never en- 
joyed any other benefit of the land than the fore-crop, and that 
those under whom the plaintiff claimed had enjoyed every 
other benefit of it, that word might receive a construction con- [ 208 ] 
formable to the actual enjoyment : and I think Jie was right in 
that opinion. And then he properly put the question to the 
jury to say how the fact of the enjoyment was : and when they 
found that the possession of every thing but the prima tonsura 
had been with the plaintiff ; he gave it as his opinion that the 
word prati would admit of such a construction as to pass only 

the 



208 


CASES m HILARY TERM 


1806. the fore-crop to the defendant; and that therefore notwith- 
Stammers standing those admissions the jury might find for the plaintiff ; 
against reserving for the judgment of this court the simple question 
Dixon, of law upon the legality of such construction. With that di- 
rection, so understood, I do not find fault, thinking it substan- 
tially right. 

Lawrence J. I am of the same opinion. The learned 
Judge told the jury, that they need not consider the effect of 
the admissions, because the construction of them was with 
him. He could not have meant to say, that the admissions were 
not to be considered at all : but he desired them first to consider 
the weight of the evidence of acts of ownership ; and when 
they had found that in favour of the plaintiff, he considered that 
the word prati with reference to the usage might be confined 
to the prima tonsura of the land. That in substance was the 
direction on which the verdict was founded. And on the 
merits I see no ground for setting it aside. The taking of the 
fore-crop is only evidence of the right to the soil, and all the rest 
of the evidence was with the plaintiff. And at all events nothiug 
can be inferred from the charge upon the defendant for all the 
taxes of the land ; which was certainly wrong, as they ought 
to have been apportioned according to the value of the enjoy- 
ment by the respective parties. 

[ 209 ] Lb Blanc J. The only question is, whether we should send 
this case to a new trial in order to have in substance the same di- 
rection given to another jury. For on the next trial the Judge 
would tell the jury, that as the admissions might either be con- 
strued to pass the whole soil, or only the first crop, they ought 
to take into their consideration the weight of evidence of all 
other acts of ownership and enjoyment by the plaintiff and those 
under whom he claimed, as shewing his right to every other in- 
terest in the land except the first crop ; and that the terms of the 
admissions were not incompatible with such a right in the plain- 
tiff. In that view of the case the same thing has in effect been 
done. There were certain written entries given in evidence on 
the part of the defendant, upon the construction of which the 
jury were propferly to take the advice of the judge : and the 
Judge told them, that according as they found the weight of 
the evidence of acts of ownership with the defendant or the 
plaintiff, he was of opinion that those admissions would carry 
the whole soil, or only the first crop to the defendant. There 

was 
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was nothing therefore withdrawn from the consideration of the 1806. 
jury, which they ought properly to have considered apart from g T 7^ ERS 
the advice of the Judge. • against 

Rule discharged. Dixon. 


[ 210 ] 

Swan and Others against Steele, Clerk, and Wood. Friday, 

Feb. 7 th. 

I N assumpsit, thePlaintiffs declared, first, on a bill of exchange, a ., B., and 

dated 26th of August 1803, drawn by D. Maitland on Camp - ^^Jed un- 

bell and Co, for 342/., payable to the order of the Defendants of a. 4 - b. in 

and one Geo. Payne , deceased, three months after date, and the cotton 

business ^ 

indorsed by the defendants and Payne , under the firm of Wood no t bein* 

and Payne , to the plaintiffs; and which bill Campbell and Co. known to the 

world as a 

had accepted. The plaintiffs ; also declared for goods sold and partner; and 
delivered, and on the common money counts. The defendant ^ B - 
Steele pleaded non assumpsit, and tire defendant Wood suffered partners** 
judgment by default. And at the sittings after last Trinity term alon e under 
at Guildhall the jury found a verdict for the plaintiffs for 368/. i^ttabufi - 111 

5$. 4d., subject to the opinion of the court on the following ness of gro- 

cers ; m 

case# which latter 

Wood and Payne mentioned in the pleadings were wholesale business 

grocers in Liverpool , trading under the firm of Wood and Payne 
from Jan. 1802 until Jan. 1804; with whom the defendant D., and gave 
Steele became a partner in May 1802, and so continued till Ja- ^eptance^ 
nuary 1804, in the business of buying and selling cotton ; which which not 

business was also carried on under the same firm of Wood and ^ e . in 8 aWe . t0 
_ _ . . • _ . take up when 

Payne , and at their counting-house ; but Steele was never mte- due, they, in 

rested in the grocery business. Steele took no active part in the P ro " 

cotton concern ; nor was it known to the world or to the plain- indorsed in 

tiffs that he was a partner. The plaintiffs sold to Wood and 

and B. a bill of exchange to D. , which they have received in the cotton business in which 
C. was interested ; but such indorsement was unknown to C., of whom 1). the indorsee 
had no knowledge at the time ; held that such indorsement in the firm common to both 
partnerships of a bill received by A . and B. in the cotton business bound C. their secret 
partner in that business, and that consequently C. was liable to be syed by D. on such in- 
dorsement, the latter not knowing of the misapplication of the partnership fund at the time. 

Payne 
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Payne as grocers, a quantity of sugar, for which they gave their 
acceptance in the firm of Wood and Payne , * at four months, due 
the 1 1th of October 1803 ; and not being able to provide for it 
when due, Wood and Payne , on the 8th of October 1803, deli- 
vered to the plaintiffs the bill mentioned in the declaration due 
the 29th of November , with others, to provide for that accept- 
ance; and the said bill was indorsed by either Wood or Payne in 
the firm of Wood and Payne , without the actual knowledge of 
Steele , as all other bills in the cotton concern were. The said 
bill had been paid to Wood and Payne as cotton dealers by the 
drawer thereof for cotton sold to him, in which Steele was as 
aforesaid interested : and the name “ D. Maitland” thereto sub- 
scribed as the drawer, was the hand-writing of X). Maitland of 
Wigan , to whom the cotton was sold. The said bill has been 
dishonoured, of which Wood and Payne had due notice. Wood 
and Payne became bankrupts on the 16th of January 1804, and 
the effects of the said cotton concern are insufficient to discharge 
its debts; and Steele when he was discharged those debts will be 
a creditor of the concern. The question for the opinion of the 
Court was, whether the plaintiffs were entitled to recover ? If 
they were, then the verdict was to stand ; otherwise, a verdict 
was to be entered for the defendant Steele . 

Wood for the plaintiffs. Wood and Payne being partners with 
Steele , had authority to dispose of the partnership effects for 
such purposes as they thought proper. One partner may nego- 
tiate or indorse bills without the other ; so he may sell the part- 
nership effects, or release partnership debts. And he is only 
liable to his partners for misapplication of the funds : but it is 
a good disposition as to third persons, unless they collude with 
one to defraud another partner : and no fraud is imputed here. 
The court then desired to hear the other side. 

Littledale , contra, said, that the bill in question was not 
taken originally as payment for the goods in the usual course of 
trade, but was afterwards received by the plaintiffs as collate- 
ral security for the payment of Wood and Payne's own accept- 
ance. It wgs therefore given by the two partners as a pledge , 
and not as payment; and one partner has no authority to 
pledge the goods or securities of another. The only difference 
between this case and that of Sheriff v. Wilkes (a) is, that there 


(«) 1 East\ Rep , 48. 


the 
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the creditor, when he accepted the security from one of the 
partners for his particular debt, knew that it was part of the 
partnership funds, [Lord Ellcnborough. That makes all the 
difference.] But whether the creditor acquire that knowledge 
before or after the acceptance of the bill cannot make any dik 
ference in this case, where he seeks to bind the defendant Steele 
by an implication of law in consequence of the fraudulent act 
of his partners ; not having looked to his security at the time. 
For no contract can arise by operation of law out of a fraud 
against an innocent person, because of the ignorance of one 
of the parties to the contract at the time of the interest of 
such innocent person. If the plaintiff’s knowledge of Steele's 
interest in the bill dt the time of its indorsement to him would 
have avoided the indorsement as fraudulent, it is incongruous 
to say that his coming to the same knowledge subsequently shall 
give him a new security which he did not before contem- 
plate. {he Blanc J. Suppose the bill had been made pay- 
able to Wood , Payne, and Steele by name, and Wood had in- 
dorsed it in the partnership firm, without the knowledge of 
Steele , would not that have bound them all, unless the creditor 
had known that this was done without the knowledge or consent, 
and in fraud of Steele ?] If the creditor received it in payment 
for the individual debt only of the one partner, he ought perhaps 
to apply to the other to know if the indorsement were made 
with his consent, without which he must necessarily know that 
it was a fraud upon such other partner. 

Lord Ejllenborough C. J. It would be strange and novel 
doctrine to hold it necessary for a person receiving a bill of ex- 
change indorsed by one of several partners to apply to each of 
the other partners to know whether he assented to such indorse^ 
meut 5 or otherwise that it should be void. There is no doubt 
that in the absence of all fraud on the part of the indorsee, such 
indorsement would bind all the partners. There may be part- 
nerships where none of the existing partners have their names 
in the firm. Third persons may not know who they are ; and yet 
they are all bound by the acts of any of the partner# in the name 
or firm of the partnership. The case is too clear for argument, 
and I should not have permitted the point to be reserved if I 
had not understood at the trial that there were some other facts 
in the case which might raise a doubt. The distinction is well 
settled," that if a creditor of one of the partners collude with 
him to take payment or security for his individual debt out of 

the 
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the partnership funds, knowing at the time that it is without 
the consent of the other partners, it is fraudulent and void; but 
if it be taken bona fide without such knowledge at the time, 
Steele, no subsequently acquired knowledge of the misconduct of the 
T 214 ] P artner * n giving feuch security can disaffirm the act. Now here 
the three persons were trading under the firm of Wood and 
Payne , and in the course of their dealings as partners received 
the bill in question ; and when competent to either of them 
by his indorsement in the name of the firm to pass their interest 
in the bill : and the plaintiffs, ignorant of any fraud at the time, 
take it by such indorsement from one of the partners. Then if 
the interest of the plaintiffs in the bill were once well vested, no 
subsequent knowledge that such indorsement was made without 
the consent of one of the partners u ill devest it. And it would 
be highly inconvenient that it should ; because if the plaintiffs 
had been apprised at the time that the partner who indorsed the 
bill had no authority to do so, they might have obtained some 
other security for their demand. 

The other Judges all concurred. 

Postea to the Plaintiffs. 
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The King against Watson. 


ether or f i^HIS came on upon a rule to shew cause why an order of 
a parish A g eSa i ons> disallowing the appeal of the Defendant against 


Whether < 
not 

can have the 

benefit of the a rate for the relief of the poor of the township of Bedlingtony 
by main- * n ^ ie P ar ^ s ^ °f Bedlington, in the county of Durham, should 
taming its not be quashed for the insufficiency of it. The appellant, who 
more Than n<>t was an 0CCU P^ er of lands in the said township, appealed to the 
lour over- Sessions against the rate, on the ground that the township of 
fkc™which Bedlington was not in point * of law entitled to maintain its own 
the Serums poor by a separate rate made upon it, apart from the rest of the 
P ar * s k Bedlington ; but that the township of Bedlington , to- 
not leave to g ether with the townships of Netherton,Choppington,East Sleek - 
by Komt West Sleekbum , and Camboise , (all of which townships are 

from other conflicting evidence stated in a case reserved ; such as, that the parish had the 
benefit of the statute down to 1730, and from thence to 1753 it was uncertain how the i>oor 
were maintained there, and thatfiom the latter period the poor had been maintained sepa- 
rately in six townships ; but that the population >vas decreased. 


[215] 
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situate within, and together constitute, the parish of Bedlington ,) 1800. 

ought to maintain their poor conjointly by one general rate for Th J^ NG 
the whole parish. But the sessions disallowed the appeal, sub- ( , gainst 

jeet to the opinion of this court on the following case. Watson. 


Previously and up to the year 1739 the six several townships 
in the parish of Bedlington were united, and the poor of the 
parish were maintained by one joint and general rate, made by 
the four churchwardens and two overseers appointed for the 
■whole parish, upon the occupiers of rateable property within 
the same. From 1739 to 1753 it does not appear by what rate 
the poor of the parish were maintained, or how the overseers of 
the poor were appointed during that period : but since 1753 to 
the present time the parish has been divided into six townships, 
and the poor of each township have been maintained by a sepa- 
rate rate made upon each respective township, and separate 
overseers of the poor have been appointed for each township. 

The parish of Bedlington has rather decreased in population; 
but the decrease has been principally in the township of Bedling- 
ton . Two orders for the removal of paupers have been made, 
one from the township of Bedlington to the township of Nether- 
ion, dated the 17th of July 1798, and the other from the town- 
ship of Netherton to the township of Bedlington , dated 13th of 
November 1798, which orders of removal were acquiesced in. 

The rental of the rateable property in the township of Bedlington 
appears by the present rate to be 3905/. 2.9. The parish of [ 216 ] 
Bedlington is five miles in length and three miles in breadth. 
Constables have been appointed in each of the six townships. 

When this case wagtedled on, Const and Littledale appeared 
as counsel in suppor^f the order of Sessions, and Topping , 

Wood, and Hullock control. And Lord Ellenlorongh having 
asked why the Sessions did not find the fact, whether or not the 
parish of Bedlington could have the benefit of the stat. 43 Eliz. 
c . 2., which he said was a fact for them to decide, and not to 
be left to the Court to presume from other evidence ; (a) Const 
referred to Peart v. Westgarth , ( b ) Rex v. Sir W, Horton , (c) 

Bex v. Leigh, (d) and that class of cases, where the Court had 
decided the same sort of question upon general evidence of the 
circumstances and usages of the parish, shewing that it could 

(a) Vide Rev v. Newell, 4 Term Rep . 266, and Lane v. Cobham, ante 1. 

(ft) 3 Burr . 1610. (c) 1 Term Reps 374, 

(d) 3 Term Reps 746, 


not 
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not have the benefit of the statute, without a precise finding of 
the fact : and he said that by dismissing the appeal in this case, 
the Sessions have in effect drawn the conclusion that this parish 
cannot have the benefit of the statute of Elizabeth . 

Lord Ellenborough C. J. If I were to draw any conclu- 
sion from the facts here stated, it would rather be the contrary 
conclusion: for down to the year 1739 it is certain that the 
parish had the benefit of the stat. 43 Eliz., and it does not ap- 
pear but that they had the same down to 1753; and since that 
time it appears that the population of the parish has degreased : 
from all which I should be led to conclude that they might the 
more easily have the benefit of the statute. I know that dif- 
ferent opinions have at different times prevailed as to the better 
policy of providing for the poor in larger or in smaller districts : 
but I had rather guide myself by the wox-ds of the act of parlia- 
ment, and by the fact, than by any fluctuating policy which 
sometimes leans one way and sometimes another. Whether a 
parish can or cannot have the benefit of the statute is a fact, 
which the Sessions ought to find upon all the circumstances laid 
before them, and not leave us to presume it how we may. 
Then have the Sessions here found the fact; or have they stated 
those facts from whence we must necessarily see that the parish 
cannot have the benefit of the statute ? They have not done 
either. The case must go back to them to find the fact. The 
enacting words of the statute 13 & 14 Car. 2. c. 12. s. 21., 
though general, must be taken to refer to parishes so cir* 
cumstanced. 

' Lawrence J* observed, that in RexJL Leigh (a) It did not 
appear but that even prior to the time thare mentioned the poor 
of the parish had been provided for tinder the stat, 13 & 
14 Car . 2. (c. 12. s. 21.) ; from whence it might be inferred, 
that the parish never had had the benefit of the statute of Eliza- 
beth: whereas here it was found, that prior to the year 1739 
they always had the benefit of it. 

Per Curiam , Let the case go back to the 

Sessions to be re-stated. 

(o) 0 Term Rep. 746, 


The 
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The King against Dobson and Another. Feb !& 8 i . 

A N information for a misdemeanor at common law, filed by One who was 

the Attorney-General against the Defendants, for a fraud 

committed by them in the collection of the assessments under certain 

the Property-tax act 43 G. 3. c. 122. stated in the first count, d,lties lj >' tl,e 

that the defendants before and at the time of committing the of - stituted au- 

fences hereinafter first and secondly mentioned were collectors o/ tl \ ()rlties > ant l 
. . . , , t T r . , , ^ « o w “° consi- 

certavn duties payable to trie King under the stut. 4o Or. 3. &c. dered him- 

That being such collectors, the defendants, not regarding their ajid^as 

duty as such collectors, but unlawfully intending to cheat and by t h e com- 

defraud one A. P. with force and arms, on, &c, at, &c. did missioned to 

by colour and pretence of their said office unlawfully and fraudu- lectorfbut 1 " 

lently, &c. demand and exact from the said A. P. 5 1. 5s. as whose ap- 

and for duties payable by him to the defendants as such collectors , turned oiit to 

&e. whereas the said sum so demanded and exacted was not, have been 

nor was any money then and there payable by A. P. as and for mijd™ can- 

duties to the defendants as such collectors, &c. : and that the de- not be in- 

fendants afterwards converted the said 51. 5s. to their own use; 

9 common law 

in contempt, &c. The 2d count was the same, except that it for the re- 

(fid not charge the defendants with converting the money to 

their own use. The 3d count charged, that the defendants in- and pretence 

tending to cheat and defraud A. P., with force and arms, on, f bemg eot- 
° . lector of such 

&c. at, &c. did by colour and pretence of the said defendants being duties : 

collectors of certain dues payable to the king by virtue of the thou £ h the 
said act, unlawfully^nd fraudulently, &c. demand and exact fraudulently 
of and from A. P. 51. 5s. as and for duties payable by him to 
the defendants for the King’s use, by virtue of the said act, plied by ^ 
&c. : and did then and * there, in pursuance of such demand and “im ; because 
exaction, unlawfully and fraudulently, &c. receive from A. P. appointed^^ 
51 5s. : whereas the said sum was not, nor was any sum then collector, 
and there payable by A. P. as and for duties to the defendants character^e- 
for the King's use under the said act, &c. : and that the de- ceived the 
fendants afterwards converted the said sum to their own use, in And^uaerc 
contempt, &c. The 4th count was the same, onfy not charg- whether the 
ihg that the defendants converted the 51 5$. to their ow r n use. 9ta i; 43 ^ ,3 ‘ 

having enacted that no collector, &c. employed in the execution of that act shall be liable 
by reason of such execution to any penalty other than such as by that and another act may 
be inflicted docs not take away the common law remedy by indictment for offences against 
the acts. 

A fifth [ *219 ] 
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A 5th count charged, that the defendants as common cheats, 
for the sake of unlawful gain and lucre to themselves, pretending 
that 5 1. 5s. was due for certain duties from A. P. as the oc- 
cupier of certain lands, &c. required him to pay the same to 
the defendants as collectors , &c. which A. P. did accordingly 
pay : whereas the said lands, &c. were not charged to the said 
duties, and the said sum was not due from A. P.; and that the 
defendants afterwards converted the said sum to their own use. 
And a 6th count corresponded to the last, only omitting the 
charge of converting the money to their own use. 

At the trial before Chambre J. at York it appeared that the 
defendants had been in fact appointed collectors of the duties 
under the Property-tax act 43 Geo. 3. c. 122. for the township 
of Pickering in the North Riding , for the year 1803, ending 5th 
of April 1804. And they did in fact make their collection in 
the district from the persons assessed, and also collected 5/. 5s. 
from # A. P. mentioned in the information, whose name was not 
in the commissioners’ assessment, and which sum was not ac- 
counted for. It was however objected at the trial, that as the 
defendants were not proved to have been regularly appointed 
collectors by warrant under the hands and seals of the commis- 
sioners, as required by the stat. 43 Geo. 3. c. 99. s. 12. by re- 
ference from the re-enacting clause ( s . 2.) of the Property- 
tax act 43 Geo. 3. c. 122. they could not be convicted upon 
those counts charging them with the commission of the offence 
as collectors; they were accordingly convicted on the 3d and 4th 
counts, which only charged that they did the act by colour and 
•pretence of their being collectors , and were acquitted upon all the 
other counts. And on a former day 

Hey wood Serj. obtained a rule nisi for a new trial, upon the 
ground that the defendants having been in fact appointed col- 
lectors of the duties, and having committed the offence imputed 
to them in that character, could not be convicted of a misde- 
meanor at common law, the charge being of an offence within 
the stat. 43 Geo. 3. c. 99. s. 51. in “ having received the duties 
of a person not charged therewith and the 19tli section of 
the same act having provided, " that no commissioner, assessor, 
or collector who shall be employed in the execution of any such 
act or acts herein mentioned, or of this act, shall be liable for 
or by reason of such execution to any penalty or penalties other 
than such as by this act. or the said act or acts, are or may be 

inflicted / 1 
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inflicted.” And sect. 51. enacts, “ that no collector of any of 
" the duties therein 'mentioned shall collect the same by any 
“ rate or book other than such as shall be signed and allowed 
“ by such commissioners, &c. And that in case any such col- 
“ lector shall collect the same by any other rate or book, or 
^ shall receive such duties from any person not charged there- 
“ with, or shall collect from any person more money than is 
“ actually charged in such rate or book, after the same has 
“ been signed and allowed, &c. ; every such collector shall for 
“ every such offence forfeit 100/.” 

The Solicitor-General, (with whom were Cockell Serjt.., Park, 
and fFood,) contended, 1st, That the word “ penalties ” in the 
statute meant only u pecuniary penalties,” and could not be 
meant to exempt an offender against the statute from being 
punished by indictment or information at common law : for 
otherwise this absurd consequence would ensue, that though a 
collector had cheated the public or the crown of 1000Z. or more, 
lie could only be liable to the penalty of 100/. given by /the 51st 
section. There is certainly some obscurity in the wording of 
t the statute ; but the difficulty might be obviated by the At- 
torney-general remitting any penalty which might be inflicted 
upon an indictment or information beyond the amount limited 
by the statute, if more were imposed ; or if the penalty had 
been before recovered in any other proceeding. In 2 Hawk . 
eft. 25. 5. 4. it is said that “ Where a statute makes a new of- 
fence, which was no way prohibited by the common law, and 
appoints a particular manner of proceeding against the offender, 
as by commitment or action of debt, or information, ^.with- 
out mentioning an indictment, it seems to be settled at this day 
that it will not maintain an indictment ; because the mentioning 
the other methods of proceeding only seems impliedly to ex- 
clude that of indictment. Yet it hath been adjudged, that if 
such a statute give a recovery by action of debt, bill, plaint, or 
information, or otherwise, it authorizes a proceeding by way 
of indictment. Also where a statute adds a further penalty to 
an offence prohibited by the common law, there can be no doubt, 
that the offender may still be indicted, if the prosecutor think 
fit, at the common law.” Now the offence of which the de- 
fendant stands convicted was an offence at common law, and 
the statute only superadds a penalty in the particular instance. 
Le Blanc J, observed, that the difficulty here arose fr&m the 
Vol, VII, M negative 
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negative words of the 19th section* And by Lord Ellenborough 
C. J » the word penalty, (a) iiuts large and legal sense, includes 
every species of punishment, corporal as well as pecuniary. 
And therefore if a statute repeals all penalties generally in re- 
spect of any offence, it will repeal corporal as well as pecuniary 
punishment. [Though the meaning of the word may be nar- 
rowed by the context.] Here the other provisions of the act, 
and the obvious meaning of the legislature, shew that the word 
penalties was meant to be confined to pecuniary penalties. But, 
2d!y, The defendants were not proved to be legally appointed 
collectors ; and upon objection taken at the trial they have been 
acquitted upon those counts charging the offence to have been 
committed by them in that character; and they now stand 
convicted only of the offence of receiving the money under 
colour and pretence of being collectors : the objection therefore 
upon the statute does not arise ; for it is no offence within it 
unless committed by persons duly appointed collectors. [Lord 
Ellenborough C. J. If they acted as collectors, it would be 
sufficient to charge them criminally with a breach of duty in 
that character. But here they stand acquitted in their charac- 
ter as collectors.] 

Heywood Serjt. and Holroyd , after some few observations, 
principally upon the manner in which the case had been left 
to the jury, which they said did not warrant the distinction 
which had been since adopted in entering up the verdict, were 
stopped by the Court. 

Lord Ellknborovgh C. J. The question is reduced to 
this, Whether the evidence supports the finding of the jury 
upon counts charging the defendants with having unlawfully 
and fraudulently received the duty from the person named by 
colour and pfetence of their being collectors of certain duties ? 
Now, by colour and pretence must be understood what the parties 
knew at the lime of the receipt to be colour and pretence; but 
that does not apply to the situation of the defendants who were 
in fact appointed by the constituted authorities, though in an 
informal manner, to act as collectors in the receipt of the duties. 
They were* therefore entitled to the benefit and protection 
Which the act meant to extend to persons acting in that 

( a ) Heywood Serjt. afterwards referred to Johnson's Diet. Blac. Com . and 
Cro, Jac, 414, 415. in corroboration of the extensive signification of this 
Word. 

cfiaracter. 
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character. The ’commissioners thought they were proper 1806. 
officers, and the defendants thought themselves such. The 

' Tk0 MiNfi 

imputation therefore of colour and pretence, conveyed by the against 
third and fourth counts, does not apply to them, and therefore Dobson. 
the conviction on those counts cannot be sustained. 

Grose and Lawrence , Justices, declared themselves of the 
same opinion. 

Lb Blanc J. I consider the 19th section as holding out a 
protection to all officers employed in the execution of the acts, 
amongst others to collectors; and therefore if the commis- 
sioners have omitted any formality in the defendant Dobson's 
appointment, whom they have in fact appointed a collector, 
that will not authorize them to take advantage of the defect, 
and prosecute him as if he were no collector, but had merely 
acted by colour and pretence of being such, when all parties ' 
considered him, as he considered himself, at the time to be 
duly invested with that character. 

Rule absolute for a new trial. 
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Where no 
lien exists at 
common law 
it can only 
arise by con- 
tract with 
the particular 
party, either 
express or im- 

E lied : it may 
e implied 
either from 
previous deal- 
ings between 
the same par- 
ties upon the 
footing of 
such a lien, 
or even from 
a usage of 
the trade so 
general as 
that the jury 


rpHIS was an action of trover to recover the value of a quan- 
* tity of cloth which the bankrupts had sent by the Defend- 
ants as common carriers, who claimed a lien upon it for their 
general balance due to them as such carriers for other goods 
before earned by them for the bankrupts. The Plaintiffs had 
tendered the carriage price of the particular goods in dispute, 
and the sole question was, Whether the defendants as com- 
mon carriers, had a lien for their general balance. On the 
first trial a verdict was found for the defendants, which this 
court thought was not sustained by the evidence, and therefore 
they granted a new trial, (a) The cause was again tried at the 
last assizes at York , before Cliambre J., When the defendants* 
book-keepers in London , at Stamford , and at Haddersfield, swore 
to their practice to retain goods for their general balance, and 
particularized one instance in December 1799, where an action 
was brought, which being referred, was decided on another 


must reason- p 0 j n j; . a second in May 1800, where there was no bankruptcy : 
ably presume r ° J 

that the par- a third in May 1803, where the bankrupt’s assignee demanded 

ami adored ^ ie S* 00C H but afterwards paid the balance : a fourth and a 
it in their fifth in the same year, when the individuals paid the balance, 
^Biitwhere M ° k an k m P tc y intervened : and a sixth instance of the like 
as in the case sort as the last in 1804. In addition to these, * Welch , a car- 
°f a common rier from Manchester and Leeds , deposed to an instance of retell- 
ing a lien for tion °f goods for the general balance three years back, where 
Ins general a bankruptcy intervened, and the assignees disputed the pay- 
a al ?ien e, is UCh at first, but afterwards paid the balance; and tojtwo 

against the other instances of goods sent to Glasgow ; one where the car- 
policy of the 

common law and the custom of the realm which only gives him alien for the carriage price 
of the particular goods, there ought to be very strong evidence of a general usage for such a 
lien to induce a jury to inflbr the knowledge and adoption of it by the particular parties in 
their contract : and the jury having negatived such a general usage, though proved to have 
been frequently exercised by the defendant and various other common carriers throughout 
„the North for 10 or 12 years before, and in one instance so far back as 80 years, though 
not opposed by other evidence, the Court refused to grant a new trial. 


(«) Hush forth and another , Assignees, <5r, v, Hadfield f 0 East, 519. 

riage 
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riage of the particular goods was 3Z. and the general balance 1806. 
20i.; another where the carriage was a few shillings, and the 
general balance 8/.; in both instances bankruptcies intervened, against 
and the assignees paid the general balance. Hanley , a North- Hadfield. 
allerton carrier, spoke to two instances of retained of goods 12 
and 13 years ago till the individuals paid the general balance; but 
neither were bankrupts. The book-keeper of Pick/ord , a car- 
rier from London to Liverpool , particularized an instance of re- 
taining for the general balance in 1792, where the vendee 
became bankrupt ; but there the vendor stopped in transitu, 
and he paid the general balance at the end of two months : a 
second similar instance in the same year : a third instance in 
1795, where the senders became bankrupts, and their general 
balance was paid by the vendees : a fourth in 1795, where the 
goods of an individual, not bankrupt, were detained several 
years; but no account how the matter was finally settled : and 
two other like instances in 1794 and 1795. And Clark a Lei- 
cester carrier also mentioned two instances, one in 1775, the 
other afterwards, of retaining the goods of solvent individuals 
till they paid their general balance. All these carriers, who had 
followed their occupation from 20 to 30 years and upwards, 
deposed generally to their custom of retaining goods for their 
general balance in other instances as well as in those particu- 
larized. It was left to the jury to decide whether the usage 
were so general as to warrant them in presuming that the 
bankrupts knew it, and understood that they were contracting [ 226 ] 
with the defendants in conformity to it ; in which case they 
were to find for the defendants : otherwise they were told that 
the general rule of law would entitle the plaintiffs to a verdict. 

On this direction the jury found for the plaintiffs; which was 
moved to be set aside in last Michaelmas term, as a verdict 
against all the evidence. 

Cockell Seijt. now shewed cause against the rule. This was 
a question for the jury, which, having been properly submitted 
to them, their verdict must decide. In the absence of all evi- 
dence of any particular dealing between these parties, they must 
be taken to have dealt upon the general custom of the realm 
with respect to carriers. Where a carrier means to limit his 
common law responsibility, he advertises his particular mode of 
dealing in the public papers, and affixes notices of it in his 
office and about the town where he dwells, and from these 

notices 
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1806 . notices, as well as from parol evidence of the general notoriety 
Kushforth °^* s m °de of dealing, it may be presumed that the party who 
against employed him, living within the reach of such information and 
Hadfield. notoriety, has*the same knowledge which persons in general 
oif the same place are thus proved to have had. The same sort 
of evidence then is as necessary where a carrier insists on ex- 
tending his lien beyond the custom of the realm, in order t6 
bring home the knowledge of such a particular mode of dealing 
to the party who employs him, from whence his implied assent 
td deal upon such terms may be inferred. In this view a few 
solitary instances of what other carriers have done at other 
distant places weigh little or nothing as to the point of inferring 
from them the knowledge of the bankrupt that such must have 
been the mode of dealing of the defendants : and the rest of 
C 227 3 the evidence was defective both in the number and notoriety of 
the instances calculated to bring such knowledge home to him. 
Several of the instances do not apply, where the motive for 
having paid the general balance rnay be resolved into the con- 
venience or benefit of the party applying for the particular 
goods ; and the only strong instances are cases of insolvency 
and bankruptcy, where the relative magnitude of the respective 
claims of the carrier and consignee might induce a temptation 
to resist the carrier's lien ; but these are very few either in num- 
ber or importance, from whence to draw the conclusion of 
knowledge in the bankrupt. 

Park and Wood contra. The evidence given was in con- 
formity to the principle laid down by the Court in this case 
upon the former rule for a new trial, in support of the carriers' 
claim, and was not contradicted by any other evidence. The 
Court there thought that a general usage in trade affecting the 
custom of the realm ought to be proved by the practice of dif- 
ferent carriers in different parts of the country; and that the 
knowledge of the individual customer might be inferred from 
the generality of the usage. The evidence therefore of the 
practice of the different carriers throughout all that part of the 
kingdom was. material to the (point in issue, and was the only 
proof which the nature of the case admitted of. There have 
been many instances, such as those of the dyers, (a) the 
packers, &c. where liens for the general balance have been 
established by the general usage of trade even for twenty years 
(a) Vide Savill v, Barchard, 4 Esp, N t P. Cas. 53. 


before, 
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before, which did not exist at common law, where the proof 1806. 
was of the same sort as in this case : and here the usage was 
carried back as far as 1775. It i$ in vain to say that a general a gai*tt 
usage in a trade will bind those who * employ the traders, if the Hapfield. 
evidence, though uncontradicted, may be disregarded by the * C ^28 I 
jury. 

Lord Ellenborough C. J. It is too much to say that there 
has been a general acquiescence in this claim of the carriers 
since 1775, merely because there was a particular instance of it 
at that time. Other instances were only about 10 or 12 years 
back, and several of them of very recent date. The question 
however results to this, What was the particular contract of 
these parties ? And as the evidence is silent as to any express 
agreement between them, it must be collected either from the 
mode of dealing before practised between the same parties, or 
from the general dealings of other persons engaged in the same 
employment, of such notoriety as that they might fairly be 
presumed to be known to the bankrupt at the time of his deal- 
ing with the defendants, from whence the inference was to be 
drawn that these parties dealt upon the same footing as all 
others did, with reference to the known usage of the trade. 

But at least it must be admitted that the claim now set up by 
the carriers is against the general law of the land, and the proof 
of it is therefore to be regarded with jealousy. In many cases 
it would happen that parties would be glad to pay small 
sums due for the carriage of former goods, rather than incur 
the risk of a great loss by the detention of goods of value. 

Much of the evidence is of that description. Other instances 
again were in the case of solvent persons, who were at all 
events liable to answer for their general balance. And little or 
no stress could be laid on some of the more recent instances not 
brought home to the knowledge of the bankrupt at the time. 

Most of the evidence therefore is open to observation. If indeed 
there had been evidence of prior dealings between these parties [ 229 ] 
upon the footing of such an extended lien, that would have 
furnished good evidence for the jury to have found that they 
continued to deal upon the same terms. * But the question for 
the jury here was, whether the evidence of a usage for the 
carriers to retain for their balance were so general as that the 
bankrupt must be taken to have known and acted upon it? 
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1806. And they have in effect found either that the bankrupt knew of 
Kushforth no suc ^ usa S e as ^ iat which was given in evidence, or knowing, 
agointt did not adopt it. And growing liens are always to be looked at 
Hapfield. with jealousy, and require stronger proof. They are encroach- 
ments upon the common law. If they are encouraged, the prac- 
tice will be continually extending to other traders and other 
matters. The farrier will be claiming a lien upon a horse scut 
to him to be shod. Carriages and other things which require 
frequent repair will be detained on the same claim j and there 
is no saying where it is to stop. It is not for the convenience of 
the public that these liens should be extended further than they 
are already established by law. But if any particular inconve- 
nience arise in the course of trade, the parties may, if they think 
proper, stipulate with their customers for the introduction of 
such a lien into their dealings. But in the absence of any evi- 
dence of that sort to affect the bankrupt, I think the jury have 
done right in negativing the lien claimed by the defendants on 
the score of general usage. 

Grose J. This lien is attempted to be set up by the de- 
fendants, not upon the ground of any particular contract or 
previous transactions between them and the bankrupt, but on 
[ 230 ] th e ground of previous transactions between them and other 
parties, and between other carriers and their customers. And it 
is admitted that the question upon this evidence was properly left 
to the jury, that they might find a verdict for the defendants, if 
the usage for the carriers to retain for their balance of account 
were so general as that they must conclude that these parties con- 
tracted with the knowledge and adoption of such usage. The 
jury have found in the negative. And I take it to be sound law 
that no such lien can exist, except by the contract of the parties 
expressed or implied. 

Lawrence J. The most which can be said on the part 
of the defendants is, that there was evidence which might 
have warranted the jury to find the other way ; but it was for 
them to decide. This is a point which the carriers need not be 
so solicitous to establish. It is agreed that they have a lien at 
common law for the carriage price of each particular article. If 
then it be not convenient for the consignee to pay for the car- 
riage of the specific goods at the time of delivery, it is very easy 
for the carriers to stipulate that they shall have a lien for their ba- 
• • lance 
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lance upon any other goods which they may thereafter carry for 1806. 

him. It is not fit to encourage persons to set up liens contrary 

to law. The carriers’ convenience certainly does not require any 1 against 
extension of the law; for they have already a lien for the car- Hadfield. 
riage price of the particular goods, and if they choose volunta- 
rily to part with that, without such a stipulation as I have men- 
tioned, there is no reason for giving them a more extensive lien 
in the place of that which they were entitled to. I should not 
be sorry therefore if it were found generally that they have no 
such lien as that now claimed upon the ground of general 
usage. 

LeBlanc J. This is a case where a jury might well be [ 231 ] 
jealous of a general lien attempted to be set up against the po- 
licy of the common law, which has given to carriers only a lien 
for the carriage price of the particular goods. The party there- 
fore who sets up such a claim ought to make out a very strong 
case. But upon weighing the evidence which was given at the 
trial, I do not think that this is a case in which the Court are 
called upon to hold out any encouragement to the claim set up, 
by overturning what the jury have done, after having the whole 
matter properly submitted to them. 

Rule discharged. 


Lundib 
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Monday, 
Feb . 10th. 


Lunbie against Robertson. 


An indorsee fTHHIS was an action by the indorsee against the indorser of a 
aiJtoabiS* 8 ^ ^ °f exchange drawn on the 24th of September 1804 by 
became due, J* Bell upon R . Atkinson , for lfl. 135. in favour of R . Stokoe or 
lament of order, at 65 days after date; which was accepted by Atkinson , 
the ' indorser, indorsed by Stokoe to the Defendant, and by the defendant to the 
who first Plaintiff. The declaration contained the common averment, 
5" “ when the hill became due, according to the tenor thereof, 

would call viz. on the 1st of December 1804, the said bill so accepted and 
account ! and * indorsed was presented to R. Atkinson for payment , which was 
afterwards refused ; of all which said premises the defendant had notice , by 
TadmUiad means whereof and according to the usage and custom of mer- 
rtgular notice , chants, he became liable,” &c. And it also contained, amongst 


ivas f justly line ot ^ cr common money counts, one on an account * stated. At the 
he would pay trial before Chambre J. at Newcastle , a witness proved that in 
the first con* 1^05 he called by the plaintiff’s desire on the defendant 

versation be- for payment of the bill then long past due. The defendant said, 

ing an ahso- j ie not cas h | } y him a t that time, but if the witness would call 
lute promise . % , . 7 , . 

to pay the tn a day or tivo and bring the account , (by which was understood 

bill, was an account of the expellees, a letter having been written and an 
anadmksioii affidavit of the debt made,) he would pay it. The witness then 
that^he bill shewed the defendant the bill, which he took into his hand. And 
sented to the the witness called again in a day or tw r o, when the defendant of- 
acceptor for fered to give him a bill on London for the debt and cxpences, 
SwlfJ/Vwf which the witness declined accepting. The defendant then said 
and had been that lie had not had regular notice , but as the debt was justly due 


andTlnit due ^ le would pay it. No witness was called to prove that notice of 

notice had the dishonour of the bill had been regularly given to the defen- 

oHt tuThe dant > hut ^ ie learned judge, on objection being taken to the in- 

indorser, and sufficiency of the evidence adduced, thought that the declarations 

the necessity °* the defendant rendered ariy further proof in that respect un- 

of other necessary, and thereupon a verdict was given for the plaintiff; 

proof to sa- was moved to be set aside in last Michaelmas term upon 

tisfy those t* 

averments in the ground, that there w T as no evidence of the bill having been 
the declara-^ presented to the acceptor for payment when due, and refused ; 

the second nor of notice to the defendant of the dishonour of the hill, as 
conversation only limited the inference from the former so far as to want of regular notice 
of the dishonour to tho defendant went, which objection lie waved. 

*[ 232 ] alleged 
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alleged in the declaration. And that the subsequent promise to 180ft. 

pay the bill was made, for aught appeared, without knowledge 

of the fact of non-presentation of it by the plaintiff for pay- against 

ment when due, by which he had made it his own; and con- Robertson. 

scquently the promise was void, as made under a mistake of the 

fact : or if available at all in respect of the prior consideration, 

it must be so as a new and special undertaking which ought to 

have been declared on specially, and could not operate to set up [ 233 ] 

the bill again from which the defendant was once discharged 

by the plaintiff's laches. 

Littledale now shewed cause. The fact that the bill when 
due was presented to the acceptor for payment, and refused, 
may be inferred by the jury from the circumstances of the case, 
viz. that the holder had the bill in his hands long after it was 
due, and that no ojection was made by the defendant when it 
was tendered to him on the score of the non-presentation of it 
to the acceptor, but only that he had not had notice of the 
dishonour of it. But if there were any doubt of that, the sub- 
sequent promise to pay is a waver as well of that as of the 
other objection of want of due notice of the dishonour of the 
bill. And this is not like Blesarcl v. Hirst , ( a ) or Goodall v. 

Dolley ; (6) for in both those cases the circumstance unknown 
to the defendants, and which they could not be presumed to 
know, at the time of the subsequenf promise to pay, and which 
avoided such promise, was, that the bill had not been presented 
for payment ; whereas here the bill was returned back to the 
defendant so long after it became due, that he must have 
known that something was wrong, and was therefore put upon 
his guard to make enquiries if he were not already before 
apprised of the circumstances. And so far was the defendant 
from being taken by surprise, that the second time when the 
witness called by appointment the defendant stated that he had 
not had regular notice , notwithstanding which as the debt was 
justly due he would pay it. Whatever doubt therefore there 
might have been upon the first promise, the second must be 
taken to be an express waver of all objection. Then as to the [ 234 ] 
effect of such a promise, supposing the defendant had been 
once discharged from his legal obligation to pay the bill by the 
laches of the plaintiff, it cannot be doubted that he might wave 

(6) 1 Term Hep . 712 . 


( a ) 5 Burr . 2670. 


the 
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1806. 

Lundie 

against 

Bobertson. 


the want of notice, and promise to continue liable upon the 
bill; and such a promise dispenses with the proof of presenta- 
tion for payment in due time to the acceptor, his refusal to 
pay", and due notice thereof to the defendant. The statute 
3 & 4 Ann . c. 9. does not liquidate the debt for want of due no- 
tice ; but there remains a good consideration for a subsequent 
promise ; in like manner as a promise by a certificated bank- 
rupt to pay an antecedentclebt is good. But at any rate the 
plaintiff would be entitled to recover on the count for the ac- 


count stated. 


Williams , in support of the rule relied principally upon the 
objection that there was no evidence that the bill had been pre- 
sented for payment in due time, which w r as alleged, and neces- 
sary to be proved by the plaintiff, and could not be presumed 
from the silence of the defendant. And this cannot be supplied 
by the subsequent promise ; for according to the cases men- 
tioned a promise to pay, made under ignorance of a fact 
which would discharge the defendant from all liability on the 
bill, will not set it up again. Now the plaintiff’s having the 
bill in his hands three months after it was due merely raised 
a presumption that it had been dishonoured, but not that it had 
been presented for payment in due time. It might have been 
otherwise if the bill had been very recently over-due. The 
defendant might think it incumbent on him to wave the want 
of personal notice to himself in due time, if he supposed that 
[ 235 ] the plaintiff had used all due diligence to get payment from the 
acceptor 3 and the subsequent promise is only a waver of such 
notice ; but the defendant cannot be presumed to have been 
cognizant of a fact which passed between the plaintiff and the 
acceptor; and therefore the promise can be no proof of the 
defendant’s admission, that the bill was presented in due time ; 
and if he were ignorant of that fact, the promise was nugatory. 
But even if he had known of the laches, the promise to pay 
could be no proof of the fact of such a presentation for pay- 
ment, which being distinctly alleged must be proved, whatever 
other remedy jniglit arise upon a promise so made. It could 
only have the effect of restoring to the plaintiff the right of 
action which he had lost by his laches, and putting him in a 
capacity to sue ; but it could not supply the proof of a distinct 
allegation. Then the count for an account stated cannot be 
drawn in aid ; for the trial proceeded altogether upon the count 

on 
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on the bill, and nothing was submitted to the jury upon the 1306. 
other count. And if the plaintiff be only entitled to recover 
on the promise and not on the bill, he should have declared against 
specially. Where one guarantees the debt of another the ac- Robertson. 
tion is supported upon the promise itself, and it would not be 
competent to give the promise in evidence upon the common 
counts. 1 Saund. 211. n. 2. 

Lord Ellenborough C. J. The case does not admit of any 
doubt. The defendant is charged as the indorsee of a bill of 
exchange, and when applied to for payment, he says helms no 
cash by him then, but if the witness will call again and bring 
the account with him, he will pay it. Now when a man against 
whom there is a demand promises to pay it, for the necessary 
facilitating of business in transactions between mau and man, 
every thing must be presumed against him. It was therefore to [ 236 ] 
be presumed prima facie from the promise so made that the bill 
had been presented for payment in due time and dishonoured, 
and that due notice had been given of it to the defendant. 

But taking the subsequent conversation as connected with the 
former, the only limitation of it would be, that the defendant 
stated that he had not had regular notice of the dishonour ; but 
even that objection was waved in the same breath ; for the 
ejefendant said, that as the debt was justly due he would pay it. 

Then it stands on the first conversation, as an absolute promise 
to pay the bill; thereby admitting (for I do not put it on 
the ground of waver of any objection to the non-presentation 
of the bill in due time as existing in fact) that there did not 
exist any objection to his payment of the bill ; but that every 
thing had been rightly done. That supersedes the necessity of 
the ordinary proof. And though an objection was stated in the 
second conversation to the want of regular notice, yet that ob- 
jection was immediately waved. 

Per Curiam , Rule discharged, (a) 

(a) “ If an indorsee has neglected to demand of the drawer in a convenient 
time, A subsequent promise to pay by the indorser will cure this laches;” by 
Lord Raymond C. J. in Haddock v. Bury, Middlesex, Trin . 3 Geo, 2, MS. 

Burnet J. 


Iggulden 
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Ig gulden against May. (a) 


1806. 

Tuesday, 

Feb. 11th. 

One, in con- fXlHlS was an action of covenant by the Plaintiff, claiming by 

sideration of A assignment from the original lessees, against the Defendant 

5/. 8s. in na- 1 . . , . , ~ , • • i f 

ture of a fine claiming by assignment from the original lessor, upon a cove- 

and of a nant contained in a certain indenture of lease, dated the29tli 

^oTcle- September 1/83, whereby one John Dilnot 9 in consideration 

mised certain of the payment of 5/. 8s. in the nature of a fine, and also in 

thc'buiidTngs consideration'of the yearly rent thereinafter reserved, demised to 

&c. for 21 ’ Jolm Igguldeiij Elizabeth Fleetwood , and Sarah lggulden , 

proviso'for * tweu ty- seven perches of ground, and the several messuages or 

distress if the tenements, out-houses, and buildings thereon,or on part thereof, 

rent were m situate in Deal, in the county of Kent , habendum, &c. unto the 

days. And lessees, their executors, &c. for the term of 21 years; redden- 

thc lessor ( j urn y ear ]y during the said term to J. Dilnot , his heirs, &c. 

at the end of the yearly rent of 6s. 9 d. at Michaelmas. And that if the said 

thc^terin°or lcnt s h° u hl be in arrear for 14 days next after any Michaelmas 

before, on day during the said term, it should be lawful for J. Dilnot, his 

request of the heirs, &c. to enter and distrain, &c. And J. Dilnot, for him- 
lessee to 

grant a new self, his heirs, &c. covenanted and granted-to the lessees, their 
lease of the executors, &c. “ that the said J. Dilnot, his heirs and assigns, 
theTikefine^ at ^ le en ^ of 18 years of the said term oj 21 years, or before, 
for the like upon request to him or them made by the said J. lggulden, 
years 'at* the F., and S. /., *their executors, &c. and at the costs and 

like yearly charges of the said J. lggulden, & c. their executors, &c. should 
all t’cnve- an( l W0J dd make, seal, and deliver unto the said J. lggulden, E.F. 
mints, grants, and S. I., their executors, $$c. a new lease of the said 27 perches 
usinttudirs. °f S rotm ^> with the appurtenances, for the like fine or consideration 

denture were of 51. 8 s.for the like time and term of 21 years, at the like yearly 
contained 

Held that this covenant was satisfied by the tender of a new lease for 21 years containing 
all the former covenants except the covenant for future renewal. And held than an averment 
that the- covenant for renewal in the indenture declared on corresponded with various other 
leases, before then successively made by the owners of the inheritance for the time being, 
could riot be taken in aid to construe the meaning of the indenture : for supposing such 
evidence were admissible in any case where the renewals had been uniformly the s^mie, yet 
non constat from this averment that all the former leases contained the sam covenant 
for renewal. 

*[ 238 ] 


(a) Vide this case in Equity, 9 Ves. jun. 325. ‘Lord Chancellor retained tho 
bill for a lease with a covenant for renewal, with liberty to bring this action. 


rent 
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rent of 6s. 9d. payable as is aforesaid, with all covenants, 
grants, and articles as in the then present indentures were con- 
tained” (meaning the said indenture now brought here into 
court as aforesaid, and the counterpart thereof.) By virtue of 
which demise the said lessees entered and became possessed for 
the said term $ the reversion thereof belonging to J. Dilnot in 
fee. The declaration then stated, that the said term during the 
continuance of it, became vested in the plaintiff through several 
mesne assignments, and that the reversion of the premise^be- 
eame vested in the defendant in fee by conveyance. And then 
the plaintiff averred, that the aforesaid indenture of lease con- 
tained no other covenant , grant , article , or clause than such as 
are lierein-bcfore set forth, and that the covenants, grants, and 
articles in that indenture contained correspond (except as to the 
date and names of the parties) with those expressed in various 
other leases before then successively made and executed of the pre- 
mises comprised in the said first-mentioned indenture by the 
owners for the time being of the inheritance thereof, on renewals 
from time to time granted by such owners, at the like yearly rent 
of 6s. 9d. in consideration of a like sum of 5Z. 8 s. paid in the 
nature of a fine upon every such renewal . And then the plaintiff 
assigned as a breach, that after the assignment of the reversion 
to the defendant, and whilst the plaintiff continued so possessed 
of the demised premises, and before the end of 18 years of the 
said terni of 21 years granted by the said indenture, viz. on the 
21st of September 1801, he (the now plaintiff) gave notice to 
the defendant of the demised premises having been so assigned 
to the plaintiff, and requested the defendant, as assignee of the 
reversion, at the costs of the plaintiff, to give him a new lease 
of the premises, for the like fine of 5 1 . 8s., for the like terra of 
21 years, at the like yearly rent of 6,?. 9ck, payable, &c. with 
all covenants, grants , and articles , as in the said indenture of lease 
were contained, and particularly ivith such covenant for renewal as 
is contained therein , under the like terms as expressed in that 
indenture, according to the form and effect of the same. And 
though the plaintiff was ready and willing, ai\d offered to the 
defendant to pay the costs of such new lease, md to pay him 
such fine of 5k 8s., yet the defendant did not give him such 
new lease with all covenants, &c., but on the contrary refused 
to m^ke the plaintiff a ne^ lease containing any covenant for 

. further 
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1806. further renewal, contrary to the form and effect of the said 
Ig "gulden i n( lenture and covenant, &c.j to the plaintiff’s damage of 
against 1000 1 

^ AY * The defendant by his plea, after craving oyer of the inden- 
ture of demise, and protesting that {he covenants, grants, and 
articles therein do not correspond with those expressed in various 
other leases before then successively made of the premises com- 
prised in that indenture by the owners for the time being of the 
inheritance thereof, upon renewals from time to time granted 
by such owners, as in the declaration is alleged ; pleaded, that 
since he became seised of the reversion, and the plaintiff became 
possessed of the residue of the said term, he the defendant has 
been and is willing to grant the plaintiff a new lease of the pre- 
mises, with all such covenants, grants, and articles as in the 
[ 240 ] said indenture of demise are contained, excepting only the cove- 
nant for renewal. And* then he stated, that, when so requested, 
he did make to the plaintiff a new lease with all such covenants, 
&c., except only the covenant for renewal ; of which he gave 
' notice to the plaintiff who refused to accept the same. The 
plea then set forth verbatim the new lease so made and tendered 
by the defendant, (which was the same as the former, except- 
ing the covenant for renewal ;) and averred, that the pre- 
mises comprised in the latter were the same as those in the 
former indenture. To this there was a general demurrer, and 
joinder. 

This case was argued in Easter term last by Marryat in sup- 
port of the demurrer, and Abbott contra. But as the Court in 
giving judgment went very fully’into the case, and noticed the 
principal arguments ; and as all the authorities which were 
cited are collected in the report of the same case in the Court 
of Chancery, in 9 Ves.jun. 325. and in Mr. Hargreaves argu- 
ment in the case of Lord Inchiquin v. Burnet , Harg. Jur. 
Arg. 411. it is unnecessary to repeat them. The case stood 
over for consideration till this term, when 
Lord Ellenborough C. J. delivered the opinion of the 
Court. After stating the pleadings— The question arising upon 
the whole of c the record is, Whether the plaintiff were entitled 
to have a lease executed to him containing the covenant of re- 
newal? And which question itself depends upon the intent of 
the parties, as it is to be collected from an instrument in- 
accurately 
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accurately framed, and from its shortness affording little 
matter from whence arguments can be drawn to explain its 
meaning. 

• The rules of construction applicable to covenants are so well 
known, that it is hardly necessary to cite authorities to shew 
that every covenant is to be expounded with regard to its con- 
text; that such exposition must be upon the whole instrument, 
ex antecedentibus et consequentibus , and according to the reasonable 
sense and construction of the words. Plowd. 329. In conformity 
to which rules, and in support of the apparent intent of the 
parties, covenants in large and general terms have been fre- 
quently narrowed and restrained. The cases of Cage v. Paxton , 
1 Leon . 116. and Broughton v. Conway Moor 58.. are autho- 
rities to this effect. Having referred generally to these cases 
for the ground upon which the present may be decided, it is to 
be seen whether that part of the covenant relied on by the 
plaintiff, viz,. “ to grant a new lease with all the covenants of 
the then granted lease,” is not to be narrowed so as to except 
that particular covenant. And though some attempts were 
made in argument to shew that the indenture itself contained 
some particulars from which an intention to covenant for a per- 
petual renewal might be collected, they appeared to us of too 
slight a nature to afford any solid foundation for such an in- 
ference; and that the case necessarily resolves itself into this 
question, viz. whether a covenant to grant a new lease with 
all covenants can be satisfied by a lease with all covenants ex- 
cept the covenant for renewal . The argument, that a covenant 
for a lease with all the covenants cannot be satisfied by a lease 
with all but one 9 will have no weight, if according to the fair 
construction of the lease, that one covenant should be found to 
have nothing to do with the subjectrinattcr to be granted. The 
covenant is, “ at the end of 18 years of the term of 21 years” 
granted by the lease, to grant “ a new lease for the like time 
and term of one-and-twenty years, with all covenants , grants, 
and articles, as in that indenture contained The subject-matter 
therefore of the grant is one lease, not many ; for a new lease 
is the same as one new lease ; and if the parties intended to con- 
tract for one lease, there can be no doubt that the covenants to 
be introduced must be commensurate with the duration of such 
lease, and suited to the subject-matter of the grant. And the 
words, “ with all covenants, grunts, and articles, as jn the 
Vol, VII. N then 
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1806. then present indentures were contained/* so understood, amount 

only to a loose and general mode of expressing in substance, 

™ what follows, viz. “ with all such provisions relative to the 
v May. “ enjoyment of the new lease for 2 1 years as are contained in 
(C the present lease, relative to the now subsisting term of 21 
" years.** If the continued grant of successive leases, and not 
the grant of one only, were intended, it is natural to expect 
that words should have been used distinctly marking a right of 
repeated renewal, instead of expressions more immediately ap- 
plicable to the case of a single additional lease. The argument 
for the defendant rests upon that which is not the natural con- 
struction of such a covenant : it is a construction which, with- 
out any apparent consideration for a grant in such extent, leads 
virtually to a grant in perpetuity : whereas the other construction 
leads only to a single renewal for the same period of time ; and 
therefore is a much more reasonable construction, and prima 
facie more entitled to adoption on that account than the former. 
The case on the part of the plaintiff supposes that it was the in- 
tention of the parties to express what, if they had so intended, 
might have been expressed, without difficulty or ambiguity, by 
words which would have obviously occurred to the most unex- 
perienced draftsman. Had the words, “ and so from time to 
“ time/’ been added after “ at the end of 18 years of the said 
[ 243 ] term of 21 years or before/* this design in the parties would 
have been easily and unequivocally pointed out. Possible cases 
may be put in which a grant, such as the plaintiff contends for, 
would be by no means unreasonable or absurd 5 as the case 
which was put in argument on this question in the Court of 
Chancery ; that this might be originally unprofitable sea beach ; 
and that it might be a good bargain for the owner to part with 
it, without any prospect of increasing his fine, inasmuch as 
while the leases were renewed the gain, though small, would 
be certain, and when they were at an end the lessor’s possession 
would not be worse than it was originally : and that on the 
other hand it was but reasonable that if the experiment did not 
answer, the lessee should be at liberty to give up the spot at the 
end of the 21 years originally granted. But the answer <0 this 
and other supposed cases of the like kind appears to be, that if 
such had been the views of the parties, they would not have 
suffered their intention to rest on words of so ambiguous an 
Import as those in question, fersops so attentive to their even- 
tual 
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tual interest, as such parties must be supposed to have been, 
would hardly have provided for them by words so ill calculated Ig< T™ en 
to ascertain and secure the object they had in view as these ap- against 
pear to be. The argument built on the use of the word core- 
nants , in the plural number, has not much weight ; for inde- 
pendently of the observations which I have already made on the 
loose and general language of this provision, and the fair import 
of the whole of it taken together, the word covenants is in 
this case literally satisfied by the lessor’s granting a lease with a 
covenant for good title, and quiet enjoyment, on his part, to 
the lessee; and the lessee himself being bound by no other cove- [ 244 ] 
riant on his part than that contained in the first indenture, viz. 
to pay the rent ; with power of entry and distress. On the cases 
which have been cited for the plaintiff it will not be necessary to 
say much; for the words of all of them differ from that in 
question ; and in most of them an intention of perpetual re- 
newal may be fairly collected from the context. The only case 
on the subject, which has yet been decided in a court of com- 
mon law, is the case of Cooke v. Booth, Cowp. 819.; which is 
certainly a case very analogous to the present, both in respect 
of the words of covenant, on which the claim to perpetual re- 
newal is founded, and also in respect of the fact of successive 
renewals of a lease similar in terms with the one claimed. In 
that case, however, the series of successive renewals from the 
first downwards was uniform and unbroken : in this case it is 
only alleged that the covenants correspond with those in various 
other leases successively made : which allegation as to various 
other leases might be true, although there should have been se- 
veral instances to the contrary. That case was decided upon 
two grounds, first, that the parties themselves had by successive 
renewals of the lease, in all of which the covenant of renewal 
had been uniformly repeated in the same terms, put their own 
construction upon this covenant ; and upon this first ground the 
judgment of Lord {Mansfield, Mr. Jus. Willes , and Mr. Jus. 

Ashhurst proceeded. The second ground, (and on this the 
judgment of Mr, Jus. Bullet proceeded,) was, that the autho- 
rity of Bridges v. Hitchcock y (1 Bro . P. C. 522.) Mecided the 
case then in question. As to the first of these grounds, inas- 
much as the fact stated respecting the successive renewals is so 
materially different in this case from the statement in Cooke v. 

Booth , this case cannot be governed thereby; even if ft were C 245 ] 

N 2 competent 
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competent K in any form of action to bring upon the record 
“ the fact, with reference to the former leases, as explaining 
“ the contract contained in the last lease upon which point 
very grave aud serious doubts have been entertained, and which 
it is not now necessary to decide, (I allude to what was said by 
Lord Eldon in 9 Ves.jun. 335. and by the present Master of the 
Rolls, in Moor v. Foley, 6 Ves. jun. 238.) As to the second 
ground, the authority of the case of Bridges v. Hitchcock, (and 
upon which Mr. Jus. Buller thought the case of Cooke v. Booth 
ought to be decided,) that will not govern the present ; for that, 
as has been observed in argument, did not turn upon the cove- 
nant to grant under the same covenants ; but had this additional 
circumstance, viz. that the covenant was to grant such further 
lease as the lessee shrnld desire. So that the covenant left it to 
the lessee himself to say what interest he would require to be 
granted to him, without any restriction or limitation, except 
that no covenant should be introduced not contained in the 
original lease. Nor was it unfair to infer from thence that he, 
who might have asked a lease for any number of years, did not 
exceed what was intended by requiring one with a covenant to 
renew. In Furnival v. Crewe, 3 Atk. 84. the words were One 
or more lease or leases ; and so to continue the renewing such lease 
or leases ; words plainly importing a repetition of renewals ; 
and on them Lord Hardwicke relied. But in this case there is 
not one word which indicates continued renewals. In the 
cases of Hyde v. Skinner, 2 P. JVms. 196. before Lord Maccles- 
field, Russel v. Damin, before Lord Camden, Tritton v. Foot, 
before Lord Thurlow, 2 Bro. 636. and Moor v. Foley, 6 Fes. 
jun. 232. before Sir fFm. Grant, there was a covenant to renew ; 
but in all of them it was holden that there should be no perpe- 
tual renewal. And though these cases were decided in courts 
of equity, yet they were cases in which the Judges sitting in 
those courts were bound to put the same construction upon the 
instruments under consideration as courts of law. Upon these 
authorities, therefore, as well as upon the reason of the thing, 
we are of opinion, that the plaintiff was not entitled to require 
the execution of a lease to him containing the covenant of 
renewal $ and therefore that our judgment must be for the de- 
fendant. 


Judgment for the Defendant, 
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Crosse et Uxor, Administratrix of Reeder, against 
Smith and Munt, Executors of Grierson. 

T O debt on a bond in the penalty of 1000Z. given by James An executor 
Grierson to John Reeder , dated 10th of May 1793, condi- adiiunister- 
tioned for the payment of 500i. and interest at 5 per cent, on received 
the 10th of May 1796, the Defendant Munt pleaded plene ad - m ° ne ^ s r 
ministravit , except as to 468/. 15$. 0d.; and, as to that sum, his testator, can- 
bankruptcy and certificate ; and specially alleged, that the said npt discharge 
468/. 15$. and no more of the effects of Grierson , having been the'plca^of ' ^ 
received by him as such executor, were before he became plene admi- 
bankrupt misapplied, eloigned, and wasted by him. That the "n action 
Plaintiff, administratrix after Reeder's death, and before her a bond credi- 
marriage with the other plaintiff Crosse , proved the said 468/. 15$. tes- 

as a creditor under Munt' s commission, a$ a debt due from shewing that 
Munt , as such executor, to her as the administratrix of Reeder hc P a ' ld tJlc 
at the suing out of the commission, and secured by the bond to his co-ex- 
in the delaration mentioned;* and that a dividend was duly^ lt ^ ev ®^ 
declared and made under such commission, of which the plain- pose of satis- 
tiff, administratrix, had notice. To this plea of the defenda-nt cr^di 
Munt the plaintiffs replied, denying that he had fully admi- tor, who had 

nistered, except 468/. 15$.: and also denying that the plaintiff, a ppb ed f° r 
... . 1 , , . . .. , payment to 

administratrix, proved the said 468/. 1 5$. as a creditor under suc h C o-ex- 

Munt's commission, as a debt, &c. secured, &c. in manner and ecutor, it the 

j j * co- executor 

form as alleged by the plea; and on these points issue was afterwards 
joined. The defendant Smith pleaded, 1st, plene administravit, 
except as to 41. 17$.; and, 2dly, plene administravit , except ^ retaining 
the said 41. 17$. before he had notice of the bond : and that it to satisfy 
lie had not then, nor had at the time when he first had notice pj c contr act 
of the said writing obligatory, or at any time since, goods, Jcc. debt, 
except the said 41. 17$. To this the plaintiffs replied, taking 
judgment of the assets confessed; denying that the defendant *[ 247 ] 
Smith had fully administered, except 41. 17$.; and as to his 
second plea, they said that the defendant Smith had at the time 
when he had first notice of the said writing obligatory, besides 
the said 4/. 17$., goods, &c. to the amount of the debt: and 
on these points also issue was joined. This cause was tried 
before Lord Ellcnhorough C. J., at the sittings after Trnity term 
1805, when a verdict was found for the defendant Munt, and 

for 
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for the plaintiffs against the defendant Smith , damages Is. : and 
that the defendant Smith had assets, ultra the 4/. 17$«> to the 
amount of 400 L only ; subject to the opinion of the Court on 
the following case. 

Grierson the deceased duly executed the bond to Reeder de- 
ceased at the time it bears date, and paid 100Z. on it in his 
lifetime, and died on the 17th of January 1795 ; having made his 
will, and appointed the defendants executors, who proved the 
will, and administered . The defendant Smith lived and still lives 
at Southampton, where Grierson lived, and the defendant Munt 
resided in London. Early in February 1 795, Reeder wrote to 
the defendant Munt, apprising him of the amount of the bond 
and of the sums remaining unpaid, and requiring payment 
thereof. On the 17th of the same February the defendant 
Smith, having 400Z. of Grierson ' s effects then in his hands, as 
his executor, remitted that sum to the defendant Munt his co- 
executor, for the purpose of paying this bond of which he had 
had notice from Munt , as appeared by the following letter writ- 
ten by the defendant Smith to Reeder. “ Mr. Smith's compli- 
€( ments to Mr. Reeder, and begs to inform him he remitted 
“ Mr. Munt 400Z. to pay his bond on the 17th February 1795, 
u by a draft on Messrs. Whiteheads, bankers, in London, and that 
“ Mr. Munt acknowledged the receipt thereof the 19th ditto. 
“ Southampton, 28th July 1796.” No other evidence was given 
of the defendant Smith's knowing of the bond or the terms of 
the condition. At the time of the remittance Munt was in 
good credit, and Smith knew that he was a simple contract 
creditor of Ghierson to a larger amount than 400/. Munt ap- 
plied the 400 1. towards the payment of the simple c^afc^ict 
debt due from Grierson to him ; though he knew of this bond, 
and had received the 400Z. from Smith to pay it. Munt be- 
came bankrupt on the 4th of July 1796, as stated in the 
pleadings. Reeder died in October 179 7, intestate, leaving the 
plaintiff administratrix Lis only daughter, who took out admi- 
nistration to him. On the 21st of November 1798, the plaintiff 
administratrix proved the money then due for principal and 
interest on vhe bond, being 468/. 15s., as a debt under Munt ' s 
commission, whereon a dividend has been declared, of which 
she bad notice, as stated in the pleadings. Munt has obtained 
his certificate, Munt had no assets of Grierson in his hands at 
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the time he became a bankrupt on which the plaintiff arlminl- 1806. 
stratrix could found the proof of a debt against him, as having Crosse 
committed a devastavit to the amount so proved, without in- against 
eluding the motley he had so received from Smith . She knew Smith. 
the 400/. had been remitted by Smith to him for the purpose of 
paying the bond at the time she proved the debt under the com- 
mission. Subsequent to ail these proceedings, and before the 
commencement of the action, the plaintiffs intermarried. The 
question for the opinion of the Court was, Whether the plain- 
tiffs were entitled to recover against the defendant Smith ? If 
the Ccftrt should be of opinion that they were, then the verdict 
to stand : if not, then a verdict to be entered for the defendant 
Smith . 

Dampier for the plaintiffs. The defendant Smith must stand 
upon the pica of plenc administravit : and then the questions 
will be, 1st, Whether, excluding any idea of Munt 1 s bank- 
ruptcy, this be an administration by Smith? 2dlv, Whether 
this demand be barred by Munt 1 s certificate, or on the ground 
of the plaintiff administratrix having adopted Smith 1 s payment 
to Munt? 1st, In Churchill v. Hobson , (a) in Equity, the dis- 
tinction was taken that where two trustees join in a receipt, 
and only one receives the money, the other is not liable : but 
where two executors join in an acquittance, and one only re- 
ceives the money, both are chargeable for it as to creditors , 
who are to have the utmost benefit of the law; but only the 
actual receiver is liable to legatees or persons claiming under 
distribution who have no remedy but in equity : for the sub- 
stantial part is the receiving the money which alone is regarded [ 250 ] 
in equity. There indeed the plaintiff who had paid money into 
the hands of his co-executor, who afterwards became bank- 
rupt, was relieved; but Lord Chancellor Harcourt relied prin- 
cipally on the circumstance that such co-executor had been the 
testator’s banker, and intrusted by him with the custody of his 
money in his life-time. Now here the plaintiff is a creditor , 
and the defendant is an executor , and not merely a trustee , and 
the money was at one time in the hands of the defendant. And 
this is the case of a devastavit by the co-executor, and not 
merely that of a failure. It is no objection that the bond was 
not due at the time ; for it was payable notwithstanding before 

(«) 1 Salk, 316. and 1 P. Wm$, W: 

a simple 
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a simple contract debt, (a) Neither is there any clause in this 
will, that one executor shall not be answerable for the default 
of another, which was relied on by Lord Northington in Westley 
v. Clarke; (Ij) and there the money was never in the power of 
thexo-executor. The principle however of all the cases (with 
one exception) is, that where by the act or agreement of one 
executor the testator’s effects come to the hand of a co-exe- 
cutor, the former shall be answerable for his companion, the 
same as if he had enabled a stranger to receive them. This was 
laid down in Gill v. The Attorney General , (c) and confirmed in 
Sadler v. Hobbs (d) by Lord Thurlow, who examined M the 
cases, and disapproved of the exception made by Lord Northing- 
Ion in kVestley v. Clarice . All the cases were again revised by Lord 
Almnley^ when Master of the Rolls, in Scurfield v. Ilowes; (e) 
who, though he thought that an executor mutely joining 
his co-executor in a receipt was not in all cases conclusive in 
equity, yet admitted that he was liable where he had actually 
received the money, and entrusted it to the other who failed. 
The only case which leans the other way is JBalchen v. Scott , (/) 
where an executor who had proved the will, but did not act, 
having received a bill of exchange by the post from a debtor to 
the estate, which he immediately sent to the acting executor, 
was holden by Lord Loughborough C. J. not to be chargeable. 
But that was in the case of a residuary legatee, and therefore 
falls within the distinction in Churchill v. Hobson. And the 
executor sought to be charged never acted ; but here the de- 
fendant acted as well as Munt ; for it is stated that they admi- 
nistered. Besides, that case was very little discussed. In Bacon 
v. Bacony ig) one executor living in London had paid money to 
his co-executor living in the country, where the testator had 
also resided, in order to pa y debts contracted in the neighbour- 
hood, which were likely to be best known to such co-executor 
who had been the confidential agent and attorney of the testator; 
under which circumstances the Lord Chancellor held him not 
liable : but there was also an express clause in the will that nei- 
ther of the executors should be liable for the act, receipt, or 

(a) Lemunv. Fooke, 3 Lev. 57. 

(b) Cited in a note to Fellows v. Mitchell, 1 F. Wins. 83. by Mr. Cox. 

(c) Hard) . 314. (rf) 2 Bro. Chan. Rep. 116. 

(f) 3 Bro Chan. Rep. 90. 

(./') 2 Vts.jiin. 678. (|i) 5 Vts. jitn, 331. 


default 
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default of the other ; which was relied on in Wcstley v. Clarke. 
And none of those excepted cases were so strong as this, where 
the money was at one time in Smith's hands, who had taken 
upon him to administer, and who trusted it to Munt , knowing 
that he was a simple contract creditor, and that if the estate 
were not solvent he was interested in making away with it. 
Then supposing Smith's handing over the money to Munt not 
to discharge him on the plea of plenc administravit, the second 
question is, Whether Munt' s certificate can be a bar to this 
action against Smith ? Executors have a joint and entire interest 
in all the goods of the testator, and any suit against them must 
be joint, otherwise they may plead in abatement. But though 
the demand be primft. facia joint, one ejecutor may discharge 
himself by shewing an administration by him, or other legal 
discharge. Now Munt' s bankruptcy and certificate are only a 
discharge of himself; for by slat. 10 Ann. c. 15. s. 3. it is pro- 
vided, that no person who stands jointly bound with the bank- 
rupt shall be thereby discharged. And as the assets came into 
Munt' s hands by Smith's assent, the receipt in that case is joint, 
according to the cloctrine in Gill v. The Attorney General . (a) 
The objection, that the plaintiff has discharged Smith by re- 
sorting to Munt's estate, supposes their separate remedies to be 
inconsistent : but that is not so ; for whatever is obtained by the 
plaintiff under Munt' s commission is so much in aid of Smith. 
As in case of a bill of exchange, the indorsee may pursue his 
remedy against all whose names are on the bill, so that upon 
the whole he does not recover more than the amount of the 
bill. So these are concurrent remedies. 

Marryat contnU The stat. 10 Ann. only extends to joint 
contractors , which does not apply to executors. The case 
Ex parte Llewellyn (b) shews that a debt of this sort, contracted 
by an executor who has wasted the goods of his testator, is 
proveabfi under the executor’s commission; and, being so, is 
discharged by his certificate. And the exercise of the option of 
so proving the debt by the plaintiff administratrix under Munt's 
commission operates to preclude any remedy which Smith might 
otherwise have had against Munt , however it nuiy exonerate 
Smith as to so much of the debt as may be recovered under 
Munt's commission. The principal question, however, is 

(b) Co. Bunk , L. 168. 3d edit. • 

how 


1806 . 

Crosse 

against 

JSmith. 


[ 252 ] 


C 253 ] 


(a) Hardr. 3M. 



253 


CASES in HILARY TERM 


1806. 

Crosse 

against 

Smith. 


[ 254 ] 


how far payment by one co-executor to another of part of the 
assets of their testator, with a view to a regular course of ad- 
ministration, and in consequence of the applcation of the bond 
creditor to such other co-executor for payment, can be con- 
sidered as a devastavit ? The payment to the co-executor was 
induced by the application of the creditor himself to such co- 
executor, from whom it was more convenient to him to receive 
it. It would be injurious to creditors in general if each execu- 
tor were obliged to pay to the respective creditors their pro- 
portions of the assets collected by himself: additional delay and 
Cxpcnce would be induced. There is no authority in a court 
of law for making such a bona fide transfer of the assets from 
one co-executor to another a devastavit ; and the later decisions 
in equity arc against it, which have much relaxed the ancient 
strict rule binding executors for each other’s acts. Joining in 
a written receipt for assets was formerly liolden to make a co- 
executor liable, though he did not in fact receive the money ; 
but now it seems that whatever he does bona fide in Laying out, 
or remitting money, or lodging it with a banker whose sol- 
vency is not questionable at the time, it will discharge an ex- 
ecutor ; and that lie shall only be answerable for breach of 
trust or palpable negligence in administering the effects. The 
opinion in Gill v. The Attorney- General (a) was an obiter 
dictum. Lord Nortliingtori , in Wesiley v. Clarke , (6) first ex- 
onerated an executor who had merely joined in giving a receipt 
for liability to answer for the application of the money by his 
co-executor who had in fact received it. And in Churchill v. 
Hobson , (c) even while the strict rule prevailed, Lord Harcourt 
held that it did not bind an innocent co-executor as against 
legatees : and lie there held that an executor was entitled to his 
discharge who had lodged assets received by him in the hands 
of the same banker who had been employed by his testator, 
though he afterwards failed. And in Sadler v. Hobbs , (d) 
the executor who was holden liable for the misapplication of 
the assets by another had conducted himself very improperly : 
he had joined with his co-executor in drawing the money out 
of a solvent house and putting it into the hands of another 
house in which the co-executor was a partner, where it was 

f (f/) ni4. (7>) 1 P. Tl y/iS. 8;>. n 

(c) 1 I\ ITws. 1211. {(I) ( l Pro. Chan . ('as. 111. 

suffered 



in hk FoRTtf-siXTif Ykxh ov GEORGE III. 


254 


suffered to remain for several year*, till they became insolvent : 1809* 

and soon after such transfer the first executor received from the CROgsF 
house of his co-executor a large sum in which they were in- against 
debted to him before; From whence an undue motive for the Smith# 
transfer might be inferred. So in Scurfield v. Howes * (a) where 
the party acted more as trustee than as executor* there was also 
a direct violation of the trusts of the will. The mortgage- 
money* when paid off was directed to be laid out in govern- 
ment securities* and the co-executor and trustee who joined 
in the receipt and re-conveyance suffered the money to remain 
in other hands. Since the opinion of Lord T hurlow in Sadler 
y. Hobbs, it has been decided in the two cases of Balchen v. 

Scott * (b) and Bacon v. Bacon * (c) that the mere putting of assets 
into the hands of an executor will not make him liable for 
the subsequent misapplication of his co-executor. In the first [ 255 ] 
of these the one executor actually received a bill by the post* 
which lie immediately transmitted to the acting executor. In 
the other case the one executor had transmitted the money to 
his co-executor in the country* who had been a confidential 
agent of the testator, for the purpose of paying the testator’s 
debts there; which was deemed sufficient for his discharge. 

The ground of the decision was, that the payment was made 
in the usual course of business* and no blame or negligence 
was imputable to the solvent executor. And the same rule pre- 
vails in the case of a receiver appointed by the Court of Chan- 
cery. (d) It is agreed that if goods be impaired in the hands 
of an executor without his default he is not liable, (e) [ Lord 

.Ellenhorongh asked what would be the case if an executor were 
robbed?] An executor is not liable more than a common 
bailee; and he would certainly not be liable iu case of a 
robbery. 

Dumpier, in reply* said, that a joint obligation arose out of 
the joint receipt of the executors* and therefore the case came 
within the stat. 10 Amu : and that the plaintiffs having proved 
the debt under Munt 9 s commission could not prejudice Smith , 
though it might favour him ; for if as between thg two execu- 
tors Smith's demand against Munt existed before the act of 
bankruptcy he might have proved it under the commission ; if 

(a) 3 Ih o. Chan, llcp, 90. ( b ) 2 Vet. jun. 673. 

(c) 5 Vet. jun. 331. id) 3 Aik. 480. Knight v. Ld. Plymouth. 

(0 6 Mod. 181. 

afterwards 
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afterwards, the certificate was no bar. That the inconvenience 
of executors paying the money of the testator into each other’s 
hands would be much greater to creditors in general than making 
each executor personally accountable for what he actually re- 
ceived proportionality to each creditor. And that upon a review 
of all the cases the general rule appeared to be that an executor 
was liable to account for what he actually received, unless he 
could excuse himself by special circumstances, such as had been 
admitted, though not without question, in some of the cases : 
but at any rate that those equitable circumstances if they existed 
at all, however they might operate to induce a court of equity 
to give an executor his discharge, could be no defence at law, 
where the fact of the receipt of assets by an executor was con- 
clusive against him, unless he could shew a due administration 
of them under the plea of plene administravit. 

Lord ErxENBORouc,ii C. J. said, it was a case of the first 
impression in a court of law, and very fit to be maturely con- 
sidered. The case therefore stood over till this term, when his 
Lordship delivered the judgment of the court. 

After stating the record and the case ; the only material ques- 
tion in this ease is, whether Smith the defendant, having once as 
executor of Grierson deceased had 400Z. of Grierson in his hands, 
liable to the payment of lieeder 9 s bond debt to the plaintiff, for 
which this action is brought, and capable of being so applied, 
is discharged in point of law, by having paid that money over 
to his co-executor Munt , for the purpose of being applied by 
such co-executor in payment of this bond ; but who was after- 
wards guilty of a devastavit in respect thereto? Another point 
w f as made in argument as to the effect of the partial satisfaction 
which the plaintiff’s w T ife Eliza Lawrence Crosse obtained against 
the defendant Munt , by a proof and dividend under his com- 
mission upon the same sum of money. But as that can un- 
questionably operate in point of law no further than as an ex- 
tinction of the plaintiff’s debt pro tan to, i. c. to the amount of 
the dividend received from the other executor Munt , who was 
jointly liable with defendant Smith for the entire sum, and not 
as a bar to tliis action as against Smithy it is unnecessary to 
occupy further time in the consideration of so clear a proposi- 
tion. 

It has heretofore in many cases been made a question, where 
by the act or agreement of one executor money gets into the 

hand 
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hands of his companion the other executor, whether both 
shall be answerable ? In Sadler v. Hobbs , 2 Bro . 116. Lord Thar- 
low, founding himself upon the case before Lord Hale , then Ch. 
Baron, in Hardres 114 .Gill v. The Attorney-General, was of 
opinion, that if one executor put money into the hands of his 
companion, he shews that he had it in his power to secure it, 
and that his companion, for some reason was permitted to ob- 
tain possession of the money. In West ley v. Clarke (in Mr. 
Cox’s notes on Fellows v. Mitchell and Owen , 1 i\ JVms. 83.) 
Lord Nortliington had held a doctrine more favourable to ex- 
ecutors : he laid the main stress on the act oj receiving the money . 
He says, “The material part of this transaction is the receiving 
“ of the money which was by one Thompson only : the other sign- 
“ ing the receipt is only form. I am therefore of opinion and de- 
“ clare, that the defendants Clarke and Betts (the other execu- 
“ tors) are not liable to make good the sum of 600/. (the sum 
“ not accounted for by Thompson the bankrupt executor) no part 
66 of ivhich came to their hands ; the same having been received 
“ by Thompson the bankrupt/' It appears therefore from this, 
that the ground upon which alone the other executors were 
holden exempt from a responsibility for this sum, was the fact 
of their having received no part of it. And that if the money 
had come to their hands also, Lord Northuigton would have 
holden them equally liable with the other executor for what 
they had received. And Lord Alvanley , when master of the 
Rolls, in the case of Hooey v. Blakeman , 4 Ves. jun. 608. says 
that lie perfectly concurs in IVestley v. Clarke , the above-men- 
tioned case before Lord Nortliington . And the doubt almost in 
every case seems to have been, whether an executor joining in 
a receipt, or doing some other necessary act to enable his com- 
panion to receive, he chargeable as if he had himself received; 
there never being any question made what would have been the 
effect of his own personal receipt and possession of the assets. 
It never has been made a doubt in any case at law', that if 
money lias, in the language of the plea, “ come to the executor s 
hands to be administered that it must also have been in fact 
applied by him in a due course of administratioiuin order to his 
discharge. And it never has been thrown out in any case that 
I can find before that of Bacon v. Bacon, 5 Fes. jun. 33. (which 
however was not the case of a creditor plaintiff^) that it is suffi- 
cient 
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cient “ if the business were transacted in the ordinary manner, 
unless there were some circumstance to awaken suspicion.” It 
would indeed follow from that doctrine, that an executor was 
to be considered, as the defendant’s counsel ventured to contend 
he should be, i. c. as a mere ordinary bailee ; an idea probably 
then for the first time suggested in a court of law. As no case 
at law has yet decided, that an executor once become fully re- 
sponsible by actual receipt of a part of his testator’s property, 
for the due administration thereof can found his discharge in 
respect thereof as against a creditor seeking satisfaction out of 
the testator’s assets, either on the score of inevitable accident, 
as destruction by fire, loss by robbery, or the like, or reasonable 
confidence disappointed, or loss by any of the various means 
which afford excuse to ordinary agents and bailees in cases of 
loss without any negligence on their part ; I say, as no such 
case in respect to executors has yet occurred in a court of law, 
we arc not from the particular hardship of the present case, au- 
thorised to make such antecedent in favour of this defendant. 
In conformity therefore to the rules of law as handed down to 
us in respect to executors, we are obliged to pronounce that the 
defendant Smith , having once received and fully had under his- 
controul assets of the testator applicable to the payment of this 
bond debt, was responsible for the application thereof to that 
purpose ; and such application having been disappointed by the 
misconduct of his co-executor whom he employed to make the 
payment in question, he is liable for the consequences of such 
misconduct as much as if the misapplication had been made 
by any other agent of a less accredited and inferior description: 
and that therefore tin* verdict, which has in this case been found 
against the defendant Smith must stand. 

Judgment for the Plaintiff, 


Roe 
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Roe, on the demise of E. Child, and Mary his Wife, 


against Wright. 


Tuesday, 
Fib . lllh. 


I N ejectment, for certain houses and premises culled the Coal The word 
Yard* in the parish of St. Giles , in the county of Middltse.i, 
which was tried before Lord Ellenborovgli C. J. at Westminster will, o not 
after last Michaelmas term, a verdict was entered for the Plain- ^tramul hy 

. 7 otiiu words; 

lift, subject to the opinion of the Court on the following ami laid that 

. ltwtsnotie- 

stiumul m a 

* James Camper being seised in fee of the premises in question, iIlmm* ot “ all 
and also seised and possessed of other freehold, copyhold, and “ 
leasehold estates in Essex, Middlesex *, and Hu nt i) ig dondi ire, by “ known and 
liis will duly executed, dated 28th of January , 17l>3, devised “ ky 
as follows. “ As touching such worldly and personal estate « { \ lfi ^ ou i 
“ whereat itli it hath pleased Clod to bless me, I give, device and “ 1 (i}(i m 
iC dispose of the same in the following manner. Imprimis, 1 give « oiV/.* Gi/ts 
“ and de\ ; sc unto my loving wife Scfi'ah Camper all my lands, “ London." 

“ houses, &e. freehold, copjliold, and leasehold, whatsoever * [ 260 ] 
“ and wheresoever, and to receive the rents and profits thereof 
u during her natural life, and also all my deeds, mortgages, 

“ bonds, and writings, and also all my stock, goods, chatties, 

“ effects, and personal estate whatsoever and wheresoever; she 
“ paying thereout the legacies hereinafter given and disposed of. 

66 And I do hereby appoint my said wife sole executrix of this 
66 my will. And after her natural life, l do hereby order, direct, 

“ give, devise, and bequeath all my lands, houses, &e. free- 
“ hold, copyhold, and leasehold, in manner following: I gi\c 
cc and devise unto my grandson James Wright all my lands, 

“ freehold, copjhold, and leasehold, in the county of Essex, 

“ (except herein excepted and reserved the house I now live in, 

“ with all the lands yards, out-liouses, stables and all other 
“ conveniences and appurtenances thereimto belonging and to 
u be hereinafter disposed of) Also I give and devise unto 
“ my grandson James Wright all my estate, freehold and copy- 
66 hold, lying and being in the town of Ellington in Hunting - 
“ donshire. And aLo I give, devise, and bequeath unto my 
“ grandson John Wright alt my estate, lands, &c. known and called 
“ by the name of the Coal Yard, in the parish of Saint Giles 
“ London. Also I give unto my grandson Jo/m Wright SOUL 
" to be paid in six months after my decease. Also I give and [ 261 ] 

“ devise 
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lands; and so it diet in Holdfast v. Marten, (a) where, however, 
the Court relied much on the use of the same word in the re- 
siduary clause to convey the fee. Then if the operating words 
of the devise, taken altogether, are not in themselves sufficient 
to cariy the fee, the first introductory words, supposing them 
to override the whole will, cannot have that effect ; as in Doe 
d. Small v. Allen, ( b ) where a devise of “ all my messuages , 
lands,” &c. in S. to A. were holden to carry only a life estate, 
though preceded by introductory words, “ as to what real and 
personal estate it has pleased God to bless me with.” 

Williams Serjt., contra, contended that the word estate in 
itself carries a fee, and according to what was said by Holt C. J, 
in Countess of Bridgwater v, Duke of Bolton, (c) and by Butter J. 
in Holdfast v. Marten, (d) requires Words of restraint to make 
it carry a less estate ; and that here neither the words “ lands,” 
&c. nor the designation of the estate ; by the name of the Coal 
Yard did so restrain it ; but that it stood as a devise of " all my 
estate in the parish of St. Giles,” &c. which according to all 
the authorities was a designation not only of the thing, but of 
the devisor's interest in it; as in Wilson v. Robinson, ( e ) where 
the devise was of “ all my tenantright estate at B,” &c.; and in 
Barry v. Edgeworth, (/) where a devise of all my land and estate 
in Upper Catesby to W. E . was deemed to carry the fee; foi 
otherwise, as was said, the word estate would have no effect, as 
the word lands was enough to carry the estate for life. In Bailis 
v. Gale (g) the devise was of “ all that estate I bought of Mead;” 
in Ibbetson v. Beckwith ( h ) it w r as of “ all my estate at N. (and 
in N. was said to be the same as at N. ;) in Tuffnell v. Page (i) 
it was of “ my estate in Kirby Hall to A. S. and after his death 
to JV. T. my estate at Kirby Hall;” and in Tanner v. Wise, (k) 


noticed that the supposition of the contrary by Lord Kenyon in “Fletcher 
v. Smiton, 2 Term Hep. 059. referring to the case in Ves ey was a mistake, 
((/) 1 Term Hep. 411. {b) 8 Term Ftp. 497. 

(c) (3 Moil. 100. *nd 1 Salk. 230. 

(d) 1 Term Hep. 414. and vide Doe v. Hurnsall , 0 Term H»p. 34. 

( [e ) 2 Lev. 91. and 1 Mod. 100. (/) 2 P. 523. 

(g) 1 Ves. 48. (4) Cas. in Eq . temp. Talb. 157. 

(i) 2 Atk. 8 7 . (Jc) 3 P . Wms. 294, 


it 
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it was of “ all the rest of my eslate ,” &c. : and in all these 1806.. 
cases the fee was holden to pass. Lastly * he referred to Cole v. 

Rowlinson, (a) where the devise was of “ all my estate, right* d. Chiqd, 
“ title, and interest, &c. in whatever I hold by lease from J. F., 
w and also the house called the Bell Tavern, to J. B” and three ^^(35*] 
Judges (against one) read the will as if it had been “ I give all 
my estate , &c. in the house called the Bell Tavern to J. JB.,” 
and held that J , B . took a fee in the Bell Tavern . And he 
added, that when the devisor meant to give only a life estate, 
as in the prior devise to his wife, he had expressly said so. 

Marry at, in reply, said, that none of the rases cited, where 
the word estate was holden to carry the fee, were there any 
words of restraint and locality coupled with it, such as the 
words land called, See., except in Barry v. Edgeworth: and there 
the word land preceded the word estate, which shewed an inten- 
tion to give the whole interest in addition to the land itself. 

And in Cole v. Rowlinson there were even words of amplifica- 
tion, such as right, title, and interest, in addition to the word 
estate . After time taken by the Court to look into the authori- 
ties cited. 

Lord Ellenbouough C. J. now delivered judgment. The 
question is. Whether under these words in a will, I give, 
devise, and bequeath unto my grandson John Wright all my 
estate, lands, fyc. known and called by the name of the Coal Yard, 
in the parish of Saint Giles, London,” the devisee took an estate 
in fee, or for life? The lessors of the plaintiff, of whom Mary 
is heir at law of the testator, contend that the devisee took only 
an estate for life : the defendant, who is heir at law of the 
devisee John Wright , contends that he took an estate in fee. It 
is admitted by the counsel for the lessors of the plaintiff, that [ 266 ] 
the words all my estate, in a will, in general comprehend not 
only the thing, or subject-matter of the devise, but the in~ 
terest in it, and give a fee to the devisee, unless the effect of 
these words be restrained or qualified by the context. But he 
contends, that the effect of them is so restrained and qualified 
in the present instance ; and that the words “ lands, &c. known 
“ and called by the name of the Coal Yard, in them parish of St. 

" Giles, London,” which immediately follow the word estate , 
are to be understood as merely descriptive of the name and 


(«) Salk. 234 , 

02 
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1 #06. local situation of the thing or subject of the devise, and not 
«of the devisor’s interest therein : and that the word estate, 
d. Child, thus accompanied lias no other effect than the words “ lands 
Wright anc * copyhold,” in an antecedent part of this same 

will have already, by a decision of this Court, and also since 
of the Court of Common Pleas, been allowed to have, in the 
case of Doe dem. Glild et Ux. v. Wright, 8 Term 2lep. 64. and 
in that of Doe dem. Wright v. Child ct Ux., 1 New . Rep. 335. 
where they were liolden to carry a life estate only. The 
general effect of the words “ all my estate ” in a will, or even 
where those words are coupled with others limiting them in 
point of place ; as all my estate in or at a certain specified 
place, has been so fully settled by most of the various cases 
cited for the defendant, as carrying a fee ; viz. by Wilson v. 
Robinson, before Lord Hale, in 2 Lev. 91. and 1 Mod. 100. 
Countess of Bridgewater v. The Duke of Bolton , 6 Mod. 106. 
and Salk. 236. before Lord Holt ; by Barry v. Edgeworth , 
2 P. Wms. 524. Ibbetson\ .Beckworth, Talbot\&J. Tujfnell v. Page 
2Atk.*31 . Goodwyn v. Goodwyn, I Vesey, 228; and lastly, in the 
case of Holdfast v. Marten, 1 Term Rep. 411. (and which last case, 
with the exception of the residuary clause in that case, is nearly 
[ 267 ] ill terms with the present;) that it is unnecessary to add any ob- 
servations upon them to those which have been made at the 
bar. Considering therefore the words “ all my estate,” in the 
language of Mr. Just. Bnller in Holdfast v. Marten, as the most 
general and effectual words that can be used to pass a fee ; 
“ and that so far from its being necessary to add words of in- 
heritance, in order to make it pass a fee, words of restraint 
must be added in order to carry a less (‘state ;” this question 
will then turn solely upon the supposed w ords of restraint in 
the present instance. And I cannot but consider the w ords 
“ la 7 ids,” &c. ; which follow the word estate, as descriptive only 
of the subject-matter in which the general interest predicated 
before by the word estate , consisted ; aud as tantamount to “all 
my estate in lands,” &c. ; or, to “ all my estate in lands, houses, 
or whatever {dse it may be ;” and between the words “ all my 
estate, lands,” Ike. in this case, and the words “all my land and 
estate,” in the case of Barry v. Edgeworth, there seems to be no 
material difference in point of reason and effect, so as to require 
a different construction. The vice of the plaintiff’s construe* 
tipll H that estate and lands, &c. must be made to mean the same 

thing 
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thing as lands only, in order to defeat the effect of the word 
estate : whereas, according to the defendant’s construction, each 
word will have its proper signification : namely, the word estate 
as expressive of the entire interest ; lands as expressive of the 
particular subject-matter or particular kind and quality of the 
thing in which such entire interest subsists. Supposing there- 
fore that the proper and natural effect of the word “ estate ” is 
not restrained by the words “ lands,” &c. which immediately 
follow it, the only remaining question will be, whether it be so 
restrained by the words “ called, or known by the name of the 
Coal Yard, in the parish of St. Giles ?” But if those words be 
applied to the word estate standing in its general and unrestricted 
sense, they will collectively amount to no more than this ; 
viz. u all my estate in the lands, &c. in St. Giles's parish, called 
the Coal Yard.” And this is not going much further than was 
done by Lord Hardwicke in respect of similar words of locality 
in Tuffnell v. Page , 2 AtJc. 3 7. ; which words were, u my estate 
in Kirby Hall, near Hennington Castle, by Henningham town;” 
upon which Lord Hardwicke observed, “ that the word estate 
“ was sufficient to pass not only the land, but all the interest 
“ the testator had in it besides : for though here is a locality in 
iC Kirby Hall, yet the testator meant his interest in it too.” But 
supposing that in this last case the locality is to be referred solely 
to Kirby Hall ; yet in Goodwyn v. Goodwyn , 1 Ves. 228. Lord 
Hardwicke said, that a devise of “ all the testator’s estates in 
A” would carry a fee ; “ and that there was no reason why 
the words” in the occupation of JB. and I). “ should restrain it 
“ more than the locality , which ivould not.” And in this sense, 
giving a proper effect to each word in the sentence, it appears 
to us that these words may be understood ; and thereby the 
actual intent of the testator be effectuated, who probably meant 
in this case, as testators usually do, to give the entire interest 
in the subject of the devise, where no words are used which 
expressly denote an intention to give a less interest therein. 

Judgment for the Defendant. 


Dob 


1806 . 

Roe, 

d. Child, 
against 

Wright. 


[ 268 ] 



269 


CASES in HILARY TERM 


1806. 


Tuesday f 
Feb. 11th. 


DoKj on the several Demises of Everett and Others, against 
Cooke and Others. 


One devised ejectment for lands in the parish of Butleigh in the county 
a leasehold of Somerset , on the several demises of William Everett, Mary 

term after the Mears, and Jane Cooke, all laid on the 10th of April 1805, 
decease, &c. which was tried before Graham B. at the last assizes at Bridge - 
Sf ci Ibrhfe wafcr ^ a verdict was found for the Plaintiff, subject to the 
remainder to opinion of the Court on the following case, 
ddldren by F Thomas Browning, being possessed of a leasehold interest in 
any woman the premises in question for a long term of years still unexpired, 
whom he by his will, dated the 17th of January 1700, devised the pre- 
and his or inises as follows : " Also I give, devise, and bequeath, the use 
their cxc- and occupation of a dwelling-house and out-houses lying in But - 

for ever, up- high, &c. with a close, &c. adjoining, called Kelways, with the 
on condition rents, issue, and profits thereof, to Thomas Cooke, son of William 
^UT.Cshall fho/cc, of Butleigh, husbandman, by Elizabeth his late wife, 
die an infant , deceased, to hold to him the said Thomas Cooke and his assigns 
without fr° m an d immediately after the death of Susannah Kelway , 
issue , the pre- widow;, or the day of her marriage again to any other husband, 
ovcr\o°hi$ 0 which shall first happen, for and during the term of his natural 
father W. C. life : and after his decease, I give and devise the same to the 
othe ohii rCe or c hildren of the said Thomas Cooke, to b£ begotten by him 
dren share on the body of any * woman or women that he shall hereafter 
alike S and * ntermarr y with, his, her, and their executors* administrators, 

their' heirs, and assigns, for ever. But my will is upon this further con- 
executors^&c. dition, that in case the said Thomas Cooke shall die an infant , 
devise over unmarried, and without issue, then I do hereby give and devise the 
depended said dwelling-house, out-houses, and close, &c. unto the said 
Bingen™ viz" William Cooke, and his three other children by the said Elizabeth 
T. C/s dying Cooke his late wife, deceased, share and share alike, as tenants in 
tended 7 widi" commoi b and not as joint-tenants, his, her, and their heirs, ex- 

two qualified - ecutors, administrators, and assigns, for ever/' Thomas Brown- 
tiojis , viz. his 

dying without leaving a wife { surviving him , or dying childless ; and that the devise over 
could only take effect incase T. C. died in his minority leaving neither wife nor child: 
and here it failed, T. C. having attained 21, and married before his death. Though the 
devise of a term to one for life, with a contingent remaiwder over, will in general only 
entitle the first taker to a life estate if the remainder over do not take effect, and the resi- 
due of the term will go to the personal representative of the testator; yet the testator’s intent 
ing to be to dispose of the whole from his executors, held that the lessors of the 
ff who claimed under his will, were entitled to recover after the death of T. C. with- 
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ing died shortly afterwards. Susannah Kelway , mentioned in the 
will, died soon after the testator. Thomas Cooke entered on the 
premises in question, and afterwards married Jane Benjaficld , 
one of the lessors of the plaintiff, held the premises to his death, 
and died in February 1802; never having had any issue, and 
being about 46 years old. William Cooke , named in the will, 
the father of Thomas and of the defendants John Cooke and Re- 
becca Coombs , died on the 10th of March 1764. John Cooke 
and Rebecca Coombs , the Defendants, are two of three children 
of the said William Cooke by Elizabeth his then late wife, men- 
tioned in the will, and are in possession of the premises in ques- 
tion; the other was Mary Callow , who lias been dead some 
time. The lessors of the plaintiff claim under Thomas Brown- 
ing's will, and are entitled to the premises in question, if the 
limitation to William Cooke and his three children by* Elizabeth 
Cooke be void under the facts stated. The question for the 
opinion of the Court was. Whether the plaintiff were entitled to 
recover ? If so, the verdict was to stand : if not, a nonsuit was 
to be entered. 

This case was argued by Pell for the lessors of the plaintiff, 
and Dampier for the defendants ; but as the arguments turned 
altogether on the intention of the testator, and the most material 
of them were afterwards^Jticed by the Court in giving judgment, 
it is unnecessary to repeat them here. The former referred to 
Barker v. Suretees,(a) Price v.Hunt , (b) Framlihgham v. Branded) 
Forth v. Chapman , (d) Porter v. Bradley , (c) Bigge v. Bensley , (/) 
Beauclerk v. Dormer , ( g ) Saltern v. Saltern, (h) Target v. 
Gaunt , (i) and Fairfield v. Morgan , in Dorn. Proc ., (k) and 
mentioned in reply Baile v. Coleman , (/) and Doe v, BurnfalL ( m ) 
The latter cited Goshawke j v . Chicgell, (11) and Woodward v. 
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(«) 2 Stra. 1175. . ( b)Follexf. 645. 

(c) 3 Atk. 390. and 1 Wils. 140. (d) 1 P. Wms. 663. 

(e) 3 Term Rep. 143. It was observed now by Laurence J. thatLd. Kenyon , 
whatever doubts he might have thrown out in this case of the propriety of 
the distinction originally taken in Forth v. Chapman , did *iot deny it to bo 
law; and referred to his lordship’s opinion subsequently expressed. 
Vide Daintry v. Daintry , 6 Term Rep. 314. and Roe v. Jeffery , 7 Term 
Rep. 539. 

(/) 1 Brq, Chan. Rep . 187. (g) 2 Atk. 312. (//) lb. 376. 

(i) 1 P. Wms. 432. (A*) 1805. (/) 2 Von. 671. 

(w) 6 Term Rep. 30. («) Cro. C</r, 154, and ff. 205. 

Glasbrook 
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1806. , Glasbrook . (a) The case stood over for consideration a few 
days, and 

ex dem. Lord Ellenborough C. J. now delivered the opinion of the 
Everett Court. On reading this will, though there may be reason to 
Cooke, think that the testator meant, in case Thomas Cooke died at any 
time, without leaving* children, that the estate in question 
should go to William Cooke and his three other children; yet we 
do not think we can put such construction on it ; for had the 
testator’s intent been such, nothing would have been more easy 
l 272 ] than to have expressed it without any ambiguity : but instead of 
limiting the estate to go over in that event, the contingency is 
thus expressed : u My w*ill is, in ease the said Thomas Cooke shall 
“ die an infant , unmarried , and without issue , then I give the 
“ said dwelling-house to William Cooke and his three other 
“ children.” Now if the Court should confine the estates 
going over to a dying without issue , they must reject the words 
“ infant , unmarried If they should retain them, and read them 
as tlic counsel for the defendant contended they should be read, 
viz. “ if he die an infant, or die unmarried, or being married, 
“ die without issue/’ this would be in effect reading the will, as 
if it had given the estate over on any one of these single events ; 
of course upon the event of his dying without issue; or it 
would be a mode of reading it not consistent with the sup- 
position that it was the intent of the te^fctor at all events to give 
over the estate to William Cooke and his children, if Thomas 
Cooke should die without issue ; because that mode of reading the 
will would introduce the contingency of his marriage, and de- 
feat the limitation over, though he had no children. And this 
difficulty will occur, whether you construe the word “ unmar- 
ried” as meaning without ever having been married, or as 
meaning not being married at the time of his death. The 
will certainly cannot be read as if it had been, “ If he 
dies an infant, or unmarried, or without issue;” for then' 
the condition would be in the disjunctive throughout; in 
which ease the rule is, u Quod in disjunctive sufficit alteram 
partem esse veram,” and if Thomas Cooke had died in his infancy 
leaving children, the estate would have gone over to William 
Cooke and his children, to the prejudice of those of Thomas ; 
which could not have been the intent of the testator. The 
[ 273 ] most rational construction we can give this will is to construe 

(a) 2 Vcm. 088, 
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it, as Lord Hardwicke did the devise in Framlmgham v. Brand , 
3 Aik. 390., as one contingency ; viz. Thomas Cookes dying an 
infant; attended with two qualifications ; viz. his dying, without 
leaving a wife surviving him, or, dying without children. Had 
lie left a wife, and had died an infant, and no children, the 
testator might have intended, that in such event the widow 
should be be nefited by taking her share under the statute of dis- 
tributions with the next of kin, or that Thomas Cooke should be 
able to make a testamentary disposition in her favour: meaning 
also that if he left children, they should have the estate in pre- 
ference to the wife: and that if he left neither wife or children 
at his death during his minority, that William Cooke and his 
children should have the estate : but that if he arrived at the age 
of 21, he should have a power to dispose of it, though he left 
neither wife or children. In putting this construction on the 
will the limitation will be read, as if the bequest had been iC to 
Thomas Cooke for life, and in case he die an infant unmarried 
and without issue, then I give the said dwelling-house to Wil- 
liam Cooke and his children; but if Thomas have any children, 
1 give the same after his decease to his children.” The con- 
tingency upon which the estate was to go over was to consist of 
three things, the death of Thomas Cooke during his infancy, 
without leaving wife, or child : and as William Cooke and his 
children appear to have been the objects of the testator’s bounty 
next to Thomas Cooke and his family, it would be very strange 
to suppose that the testator introduced into his will contin- 
gencies, which might defeat William Cooke* s interest, without 
ail intention of conferring some advantage on Thomas Cooke; 
and that he meant, if Thomas Cooke died an infant, leaving a 
wife and no children, or should die after lie attained the age 
of 21, that the limitation over should fail, without any advan- 
tage whatever resulting to Thomas Cooke . And though the dis- 
position of a term to one for life, with a remainder over, will 
in general entitle the first devisee to no greater interest than an 
estate for his life, if the remainder should not take effect, and 
the residue of the term will go to the personal representatives 
of the testator; yet this rule will not hold, if it appear that the 
testator’s intention was to dispose of the w’hole from his exe- 
cutors, which we think was the intention of the testator in this 
case. And it being admitted in the statement of the case that 
the lessors of the plaintiff are entitled, if the limitation to 

William 
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ment of the 
original con- 
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open; and 
though the 
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and cannot 
maintain as- 
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and received 
to recover 
back the 
price, after a 
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William Cooltt and his three children cannot take effect in the 
events which have happened, we are of opinion that there must 
be judgment for the plaintiff, 

Postea to the Plaintiff. 


Payne against Whale. 

fMlHIS was an action for money had and received, to recover 
back the price of a horse which had been warranted sound 
by the Defendant to the Plaintiff. Shortly after the original 
bargain was made, (of which there was no proof except by the 
subsequent conversation,) and the money paid, the plaintiff ob- 
served that the horse was a roarer and unsound, and tendered 
back the horse, and demanded his money : the defendant ad- 
mitted that he had made the warranty, but denied the unsound- 
ness, and * refused to take back the horse or return the money; 
but told the plaintiff that if the horse iverc unsound , he would, 
take it t agam and return the money. At the trial after last 
Trinity term at Guildhall these tacts were proved, and that the 
horse was a roarer and unsound. But it was objected on the 
part of the defendant, that the action was misconceived ; for 
that the question to be tried was the unsoundness, which was 
the subject of the warranty, and could nob be tried in this ac- 
tion, the contract not being rescinded, but only in a special action 
on the case founded on the warranty. Lord Ellenhorough 
C. J. however then thought that the special promise to rescind 
the contract and retilrn the money, if the horse were unsound, 
took this out of the general rule ; and he therefore suffered the 
plaintiff to recover a verdict for the amount of the price paid. 
And in Michaelmas term last a rule nisi was obtained for setting 
it aside and having a new trial, upon the authority of Power v. 
Wells, (a) and Weston v. Downes , (b) which established the prin- 
ciple, that where the contract of warranty is still open, assumpsit 
for money had and received will not lie by the vendee to recover 
back the price of the goods warranted ; though in the latter 
case there was a similar promise to take back the horses war- 

00 Cowp. 818. 0>) Dough 23. Sec also Hull v. Height man, 

2 East, 145. 

ranted, 
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ranted, if the plaintiff disapproved of them and returned them 1806. 
within a month; which was offered to be done but refused. 

The case stood over till this term, when against 

Garrow and Marry at shewed cause against the rule, and re- WnAtfe. 
ferred to Towers v. Barrett 9 ( a ) where the contract being that 
the plaintiff should pay 10 guineas for a horse and chaise, on 
condition to be returned if his wife should not approve of it, he [ 276 ] 
paying 3,s\ 6d, a day for the hire of it; and his wife not having 
approved of it, the plaintiff returned it in three days, and ten- 
dered the hire of it ; it was holden, that lie might maintain as- 
sumpsit for money had and received to recover back the price 
paid : and yet the wife’s dissent was as much to be tried in that 
case, ns the soundness was here. [Lawrence J. There the plain- 
tiff had an option by the original contract to rescind it if not ap- 
proved of by his wife; but here it was no part of the original 
contract that the horse was to be taken back again and the mo- 
ney returned if it did not turn out to be sound. The defendant 
only said so afterwards, when it was objected by the plaintiff 
that the horse was unsound, the contrary of which was insisted 
upoiv by the defendant. This distinguishes the two cases.] 

They then endeavoured to assimilate the cases more, by con- 
tending that there was no evidence of the original contract but 
what was to be collected from the subsequent conversation ; and 
that the whole was to be taken altogether as forming one con- 
tract, or as evidence of what had passed between the parties in 
the first instance. [But Le Blanc J. said it was evident that 
the subsequent conversation amounted only to a recognition by 
the defendant that he had in the first instance warranted the 
horse to be sound ; which he still insisted was sound : but being 
pressed by the objection of the plaintiff, he then promised if it 
were unsound to take it again and return the money.] They 
then insisted that though the promise were made at a subse- 
quent time, it had reference to the original contract, and was 
incorporated with it. 

Erskine and Lowes in support of the rule. If the defendant 
were entitled, as it must be admitted that he was, to offer evi- [ 2/7 ] 
deuce of the soundness of the horse, it is clear that the contract 
was still open ; and then the question could not be tried in this 
form ; but the plaintiff can only sue upon the special contract, 

(n) 1 Term Rep, 133. 

the 
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the breach of which he insists upon on the one hand, and the 
defendant denies on the other. The subsequent promise can 
make no difference, for it is no more than the law would have 
implied if the warranty were broken. [Lord Ellenborough ob- 
served, that strictly speaking the promise was not exactly what 
thQ law would say in such a case; for the promise was to take 
the horse again if unsound, and return the money; but the 
law would say, that the party failing in his warranty should be 
answerable in damages. But that it was still open to the de- 
fendant to contend that the action should have been on the 
special undertaking.] In Towers v. Barrett , by the very terms 
of the original contract the defendant had no option to refuse 
taking back the chaise and horse in the event of the wife's disap- 
probation. But here the defendant insisted, as he had a right 
to do, on his performance of the original contract, which he 
never agreed to rescind. Though if the subsequent conversa- 
tion could be considered as amounting to a new contract, the 
objection would still remain that it ought to have been declared 
upon ; for it was conditional ; (a) and the question of soundness 
was still open to be disputed. 

Lord Eixknbokougii C.J. then said, that as the cases ran 
very near to each other, and this would give the rule to many 
others, the Court would consider of the case before they gave 
their opinion; as they wished to proceed upon some sound and 
clear principle which would not break in upon established cases 
which had become the habitual law of the land, such as actions 
of this sort against stakeholders, or for returns of premium. 
That if the question were upon the warranty, there was no 
doubt that the action was misconceived : the only doubt was, 
whether the promise to take back the horse if unsound, and 
return the money, did not make a difference. 

His lordship now shortly delivered the opinion of the 
Court. — This was a cause tried before me at Guildhall to recover 
back the price of a horse sold as a sound horse, and which 
proved to be unsound. It was to be collected from the evidence, 
that there had been a warranty of soundness at the time of the 
original contract of sale: but in a subsequent conversation, when 
the plaintiif objected that the horse was unsound, the defend- 
ant said, that if the horse were unsound he would take it again, 


Hei/ling v. Hastings, 1 Sulk. '29. 
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and return the money. And it was contended that the action 
for money had and received would not lie, upon the authority 
of Power v. Wells and Weston v. Downes, because this was no 
other than a mode of trying the warranty, which could only be 
by a special action on the case. It had occurred to me at the 
trial, that the defendant, by means of bis promise to return the 
money and take back the horse if it were unsound, had placed 
himself in the situation of a stakeholder, and therefore that on 
proof that the horse were unsound lie was to be considered as 
holding the money for the use of the plaintiff. Hut upon 
further consideration I am clearly satisfied that that promise did 
not discharge the original warranty, and that the party com- 
plaining of the breach of that warranty must still sue upon it. 
The second conversation is not to be considered as an abandon- 
ment of the original warranty, the performance of which the 
defendant still insisted upon ; but rather as a declaration that 
if the warranty were shewn to be broken, he would do that, 
which is usually done in such cases, take back the horse and 
repay the money. Then where any question on the war- 
ranty remains to he discussed, it ought to he so in a shape 
to give the other party notice of it, namely, in an action upon 
the warranty. 

Nonsuit to be entered. 
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Roe on the Demise of Charles Prideaux Bhune, 
Clerk, against Rawlings. 


Where A ., 
tenant for 
life, with a 
limited 
power of 
leasing, re- 
serving the 
ancient rent, 
received a 
letter from a 
confidential 
agent in 
1728, con- 


1 N ejectment for certain landsin the parish of Padstow , in 
Cornwall, the lessor of the Plaintiff produced a deed of set- 
tlement of 1728, whereby the lands in question, among* 
others, were settled on Edmund Prideaux the elder for life, re- 
mainder to Edmund Prideaux, the younger, for life, remainder to 
Humphrey Prideaux, eldest son of E . Prideaux the younger for 
life, remainder to his first and other sons in tail male ; and the les- 
sor of the plaintiff was the first tenant in tail under that settle- 
ment. E. Prideaux the elder died soon after the settlement 


minute a m ^ e in 1728. E . Prideaux the younger succeeded him, and 
count of died in 1/45, when Humphrey Prideaux came into possession, 
the tenants^ and continued so till his death in 1793, whose eldest son, the 
the estate, lessor of the plaintiff, then came into possession. The * settle- 
which letter ment contained a leasing power, whereby any tenant for life was 
life indorsed^ enabled “ from time to time, Ijy indenture under his hand and seal, 
“ A particular to make grants, leases, or demises, of or for all or any part or 
iLc Tnd tatCj parts of the demesne lands, whereof he should be in the actual 
handed down possession, for any term of years not exceeding 21 years, or for 
succeeding ^ ie ^f e or ^ ives an y one > two > or three person or persons, so 
tenant for 5 as no greater estate than for three lives be at any one time in 
a hke V limited * u an y P art the premises, flwd so (is the ancient yearly 
power of rent or a proportionable part thereof be reserved.” The 

leasing, by Defendant claimed under a lease of the premises for 99 years 
whom it was . 1 J 

also preserv- determinable on three lives (still extant,) granted in 1/78 by 

ed and hand- Humphrey Prideaux , the last tenant for life under the scttle- 
ed down r _ ‘ ^ m 

amongst the ment, described as the east part ot a tenement called Tr eve than, 

H f the'estat at y ear ty rcllt with a lieriot of the best beast, or 3Z. 

to the first for the same, 011 the dropping of each life ; which lease was 

tenant in tail: contended by the present tenant in tail to be void as not pur- 
lield that 3 v r 

such paper was evidence for the tenant in tail against a lessee of B., in order to shew that 
the rent reserved by B., the lepant for life, was less than the ancient rent w hich was reserved 
at the time to which such paper referred ; the paper having been accredited by the then 
owner of' the estate, who had the means of knowing the fact, and who had an interest the 
other way, viz. to diminish the rent in order to increase his fine upon renewal under the 
power. And held also that entries by A ., the tenant for life, in his book of the receipt of 
the rent to the amount stated, were also evidence of the same fact., 

* [ 280 3 
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suant to the power, in as mucli (inter alia) the ancient yearly 
rent was not reserved. And to prove it his attorney was called 
as a witness; who produced, first, a paper writing found 
amongst other papers and muniments relative to the estate in 
settlement at the mansion-house of the lessor. This paper 
purported to be a letter, dated in January 1728, from one 
Hobart to j Edmd. Prideaux the younger, named in the settle- 
ment, then resident in the Close at Norwich , where it was di- 
rected to him; and on the outside was indorsed “ Jan. 25th 
u 1728-9. .From Hobart, a particular of my estate in Cornwall.” 
The contents of the letter were as follows : “ Manerium de 
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u Padstow. Conventionary rents due yearly to Edmd . Prideaux 
u Esq.” [Then followed a long list of names of tenants, and 
their tenements, with the amount of their several rents, conti- 
nued in line, extending through the whole of the first and part [ 281 ] 
of the second side of the letter ; after which follows] 

“ Hond. Sir — You have here inclosed an account of all the 
yearly rack-rents, which are payable quarterly, and the value 
of the wood and casualties with the rents, according as iqy 
deceased master and myself computed it communibus minis : 
and you have likewise an account qf all the conventionary rents 
set at lease for three lives, both of the manor of Padstow and 
Huston , with the two out-leases in Launceston and St. Stephen s 
the which I hope will be satisfactory to you. Here are ou the 
place several things which you cannot well be without, and 
Madam Glynn and her son are very willing, as they said, that 
you should have them at a reasonable value ; viz. two ricks of 
hay, six hlids. of beer, &c. with other small things, and I de- 
sire to know whether the books are yours or the executors. 

I am, honoured. Sir, &c. 

Padstoiv , 25th Jan . 1728-9. Ste. Hobart” 

(Then follows, on the third side of the letter) “ January 
1728-9.” An account of the estates set at a yearly rent within 
the parish of Padstow , belonging to Edmd. Prideaux , Esq. 

(under which is a list of the names of the tenements in one 
column, of the tenants in another, the covenants for years in a 
third, the years unexpired in a fourth, and the routs in a fifth. 

Amongst which are these two items ; the first of which was 
contended to be the premises in question) 


“ Part of Trevetha?i 9 
“Another part of 

John Hellyar , 

21 

20 

s£li 0 
• 

Trevethan 

Malachy Spear , 

7 

5 

12 5 ” 


(the whole amount of these last-mentioned yearly rents are 

942 {, 
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942/. 9s,) The same witness also produced an account book 
of Edmd. PrideaiLv the younger, found in the same place as the 
letter, in which were the following * entries : “ John Ilelfyar , 
part of Trevethan, for 21 years, from Michaelmas 1J2/, per 
annum 14/. — cleared all to Michaelmas 17 r 34. ,> Then fol- 
lowed various entries of sums received by Edmd . Pndeaux 
the younger from John Hellyar in respect of the rent of 14/. 
and concluding with “ Total to Michaelmas 1738, 14/.” 
Another entry was “ Sept. 29th 1/26, demised to Malachy and 
Thomas Spear two fields, the west part of Trevethan , for 7 years, 
12Z. 5 s” Then followed entries of receipt of retit from these tc- 
. nants at that rate down to Michaelmas 1733 : and then “ July 29th 
1735, demised the west part of Trevethan to H, Williams for 
14 years from Michaelmas 1735, 12/. 5s.” from whom an ac- 
count was in like manner kept of receipts of rent to Michael- 
mas 1741. The indorsement on the letter and the entries of 
the receipt of rent from the tenants were offered in evidence as 
a recognition of E. PrideaiLv the younger, tenant for life, by 
whom they were made, (a) that the yearly rent of the tene- 
ment in question was truly described in the letter addressed to 
him, and that -both the let ter and the entries in the books pre- 
served amongst the muniments of the estate by the successive 
owners of it, and transmitted from one to another, were evi- 
dence of the fact, even as against the defendant, who claimed 
under the last tenant for life, that the ancient rent of the pre- 
mises in question was 14/. and not 14s. which latter was the 
rent reserved under the defendant’s lease. To this it was an- 
swered by the defendant’s counsel, that the letter in question 
amounted to no more than hearsay evidence from a stranger of 
a fact of which there must be better evidence. That the writer 
of it, supposing him to stand in the relation of a steward to 
Edmund Prideaux the younger, which did not appear, must have 
obtained his information, if accurate, from the counterparts <>* 
the leases ; which were the best evidence, and might have been 

(a) The proof of this was by comparing the hand-writing of the indorse- 
ment aiid entries with the hand-writing of the signature of E, Priileavx the 
younger to the deed of settlement. The same proof was again admitted by 
Xe Blanc, J. at the second trial before him at Launceston Spring assizes 180G, 
who said that at this distance of time no better evidence of the fact than 
comparison of hands could be obtained, and that he had no doubt it was 
proper tp be received. There was a verdict for the plaintiff on the se- 
cond trial. 

produced j 
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produced; and that the paper not binding himself by the ac- 1806. 
knowledgment of the receipt of rent, which would have been 
evidence against himself, and a-pledge of his accuracy, it did <j. Brunb 
not fall within any of the cases where stewards’ accounts had 
been received in proof of such a fact against third persons. VVNLIN0S * 
That the indorsement of £. P. tlie younger, to whom it was 
addressed, did not shew that he had adopted the statement, but 
merely that such a letter had come to his hands. But that at 
any rate, if it were evidence against him, yet the subsequent 
tenant for life, by whom the defendant’s lease was granted, 
who claimed as a purchaser, and between whom and 25. P. 
there was no privity of estate, could not be bound by the latter’s 
acknowledgment. Thereupon the plaiutift* was non-suited. 

In Michaelmas term last a rule nfei was obtained for setting 
aside the nonsuit and having a new trial, on the ground that 
the evidence of the letter and of the entries was improperly 
rejected. They were said to be family muniments handed down 
with the estate from one owner to another, in which all the 
tenants for life were interested, and preserved as such by each 
of them in succession : and they were compared to expired 
leases, which though granted by former owners were evidence 
for subsequent purchasers of the title, possession, and identity 
of the property so leased. On a former day in this term, 

Burrough and Mast shewed cause against the rule. As to the 
letter from Hobart, it does not appear that he was steward of 
the estate at the time to the person to whom it was addressed; 
it is rather to be collected from the coutents that he stood in 
that relation to the prior owner, for lie speaks of his late master : 
he was therefore, for auglit appears, a stranger to the estate at 
the time of writing the letter, and as such had no peculiar duty 
to discharge in acquiring or giving more accurate information 
than any other : and no great authenticity was given to the 
contents of the letter by the indorsement of the then tenant for 
life than they were intrinsically entitled to ; it amounted to no 
more than an acknowledgment of his having received such a 
letter : nor unless the paper be evidence per se can the preserva- 
tion of it with the title deeds of the estate make it # evidence. It 
has never been considered that the owner of au estate admits the 
truth of every letter and paper preserved amongsthis muniments. 

Then as to the paper itself, it is no more than a parol declara- 
tion made by a former steward of the estate to the then owner, 

Vot, VII, P 
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as to what was the amount of the ancient rent of a certain part 
of the estate; which would not have bound even the then tenant 
for life, and much less a subsequent one claiming as a pur- 
chaser. The steward must have collected this information, if 
true, from the counterparts of the leases, which were the best 
evidence of the fact, and ought now to have been produced, or 
their non-production at least accounted for before secondary evi- 
dence could be admitted. This goes far beyond any of the decided 
cases. The general rule is that res inter alios acta is not admis- 
sible in evidence. The exception has never yet been carried 
further than to admit the act of a third person, a stranger to 
the parties in the cause after his decease, as evidence of a fact 
supposod to have been withm the peculiar cognizance of such 
third person at the time, where by such act lie charged himself 
with some burthen or debt, which gave another a right of action 
against him ; or admitted a fact which went to destroy his own 
primft facie claim, and therefore had an interest against the 
declaration or admission of the fact. This it is which gives an 
authenticity to the evidence ; for it is to be presumed that no 
man would charge himself with any debt or burthen, or dis- 
charge another from any apparent claim of his own, unless he 
had reasonable means of information to satisfy himself of the 
truth of it, and felt himself bound in duty and conscience to de- 
clare it. Upon this ground stewards’ accounts, wherein they 
charge themselves with the receipt of money for their masters, 
have been admitted as evidence of such receipt on the account 
therein set forth. But in this case Hobart , the writer of the 
letter, does not charge himself at all; he had therefore no in- 
terest at stake either in acquiring accurate information of the 
fact, or in making the communication truly, as he would have 
had if his own interest had been involved in the consequences 
of it. All the cases where evidence of this sort has been ad- 
mitted go upon this ground. In Warren v. Grenville , (a) the 
principal ground of the decision w r as the presumption arising 
from length of time and possession, aided by the acknowledg- 
ment of the receipt of the money by the scrivener who prepared 
the surrender annexed to his bill, whereby he did away his 
ow T n claim for the amount. And iu Barry v. Bebbington , (A) 


(</) 2 S/m. 1129. and S. C. in Good title v. ThtfDuke of Chandos , % Burr . 
1072 , 5 . ( 5 ) 4 Term Rep, 314 , 
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and Stead v. Heaton, (a) accounts delivered were admitted as 
evidence of the right in which the sums were received, where- 
with the parties making such accounts charged themselves to 
their respective employers. On the other hand, evidence of 
this sort has always been rejected where the third person making 
the account or entry did not chargeliiinself or discharge another; 
as in Outram v. Morewood ( b ) and Calvert v. Archbishop 
of Canterbury . (c) The true ground on which counterparts 
of old leases (for it is the counterparts and not the teases them- 
selves which are properly evidence for the owner) are evidence 
of title and possession is the same ; the tenant executing such 
counterpart, t hereby binds himself for the payment of rent and 
performance of covenants to his landlord, which it must be 
presumed he would not do w ithout having first satisfied himself 
of the fact at least of his landlord's possession of the premises, 
and his ability to put him in possession ; and this is an acknow- 
ledgment by the tenant of his landlord's title, and goes in derb<- 
gation of the title of the tenant himself, which his possession . 
would primfi facie import. It is material to observe also that in 
all these case's the accounts, entries, or leases, whereby the 
parties making them respectively charge themselves, arc not 
made for themselves, to be produced or withheld as may best 
suit their ow r n purposes afterwards, but derive their authenticity 
and force from the consideration that they are documents de- 
livered into the hands of those who have an adverse interest to 
enforce against them, of which the documents themselves fur- 
nish evidence against the framers. The same objections apply 
with at least equal force against the admissibility in evidence of 
the entries made by the former tenant for life of the receipt of 
rent for these premises from the then lessee : they were merely 
private memorandums of his own, not meant to be put into 
the hands of the lessee, w r ho might avail himself of his admission* 
that the rent had been paid ; and he might have suppressed them 
at his pleasure. And the case of Outram v. Morewood is di- 
rectly in point against the admissibility of such entries to prove 
any right in the owner who made them. If it be said that this 
w r as evidence against himself to limit his own power of leasing, 

(«) 1 Term Rep. 660. and vide also Ifarpur v. Brook , T . It Geo. 3, 

3 Woaddcs. 332. and 2 Bac. Abr. 637. 

(b) 6 Term Rep. 121. (c) U top, N, P, Cas. 640, 
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it is to be observed that at the time of the entries made the 
premises had been leased out, and whatever interest the tenant 
for life might have had before any lease granted to lower the 
rent in order to increase the fine, yet after the fine paid and the 
lease granted his interest would be the other way. After all, 
the most which it can amount to is an admission by E. Prideaux 
the younger, the former tenant for life, that the rent of these 
premises at that time was \4l, a year: but his admission is no 
evidence against the defendant who claims froiji Humphrey , a 
subsequent tenant for life, who claimed as a purchaser ; there 
being no privity of estate between them. And the question 
is, what was the ancient rent at the time of the power created, 
by which must be understood the ancient conventionary rent ; 
and that cannot be proved by shewing what was the rack rent 
reserved under a lease then recently granted in the time of E. P. 
the younger, the second taker for life. 

The Solicitor-General , Lens Serjt., and Dampier , in support 
of the rule, (after a short attempt which was afterwards aban- 
doned, to maintain that the onus probandi lay on the defendant 
to shew that the renfr reserved was the ancient rent, in order to 
shew that it was a lease within the power,) relied principally on 
this, that the letter of Hobart purporting to be that of a steward, 
(which was sufficient for the purpose,) adopted and recognized 
as it was by the indorsement of Edmund Prideaux the younger 
then tenant for life, and placed amongst the muniments of his 
estate, and his entries in his book of the receipt of rent for the 
tenement in question, both which were preserved by Humphrey , 
the succeeding tenant for life, amongst the muniments of the 
estate, amounted to an acknowledgment by the former tenant 
for life against his own interest, that the ancient rent was 14/. 
a-yearj every tenant for life being interested to reduce the rent 
as low as possible, in order that he might get a larger fine for 
renewal. That this was not a declaration by a mere stranger to 
the estate, but by one who stood in the same relation to it as the 
party from whom the defendant claimed, and had the same 
interest agajnst the acknowledgment made by him ; and he had 
acted upon it by the receipt of rent in conformity with the rental 
given to him. That this differed from Outram v. Morewood , 
where the acts of a mere stranger to the estate of the parties in 
the cause were offered in evidence : whereas this was a question 
which equally affected the interest of all the tenants for life : 

it 
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it did not fall therefore within the objection of res inter alios 
acta. That counterparts of leases were but the acts of parties 
connected with the same estate, which were evidence against 
third persons. 

Cur. adv. vult. 

Lord Ellenuohougii C. J. now delivered the opinion of the 
Court to this effect. 

As to the admissibility in evidence of the paper subscribed by 
Hobart , which was found by the attorney for the lessor of the 
plaintiff amongst the muniments of the estate, and which ap- 
peared by the contents of it to have been written by a person 
having an intimate knowledge of the property, who was in the 
confidential employment of the person to whom written, and 
relative to all his estates in Cornwall, of which that of Trevethan , 
put down as at a rent at 14/. per ann., was one, and which 
paper appeared to have been continued by the successive owners 
of the estate amongst their muniments; it is to be observed, 
that the person to whom it was addressed, and by whom it was 
so preserved, was one who was only tenant for life, with a leas- 
ing power for 21 years or three lives, upon condition (inter 
alia) of reserving the ancient rent: and the question is, whether 
as against him or any other who was under the restrictions of 
the same power, this paper was not evidence of the amount of 
the ancient rent ? The contents of the paper were adverse to 
the title of the person who lmd possession of it : it diminished 
his interest iu the fine or renewal, in the same proportion as it 
raised the rent to be reserved. The paper was written by a 
confidential agent at least, though it docs not appear that he 
was the immediate steward of the estate at the time, but cer- 
tainly, as the contents shew, by one who had an intimate 
knowledge of it; and it was in some degree recognized as 
authentic by the then owner of the estate, the tenant for life, 
by this indorsement written upon it : — u From Hobart a par- 
ticular of my estate in Cornwall ;” thereby importing, that the 
writer bore the degree of relation to the estates and their 
owner, which he purports to do on the face of the paper, and 
that the owner considered the paper as an actual particular of 
his estates. The question then is, whether this declaration of 
the then tenant for life so circumstanced, (for it is to be con- 
sidered only as a declaration by him,) as to the existing rent of 

the 
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the tenement in question, be evidence of that fact against a 
succeeding tenant for life of the estate having a similar limited 
power of leasing, reserving the ancient rent, who claimed as a 
purchaser 5 for if lie had derived title from the former tenant 
for life by whom the indorsement was made, the case would 
liave been quite clear. And we think it is also evidence against 
the defendant who claims from a succeeding tenant for life, it 
appears that the former tenant for life, by whom the paper was 
thus accredited, w r as not only disinterested in respect of the par- 
ticular fact of the then existing rent, but that he had an interest 
the other way, to diminish the amount of it. Then at this dis- 
tance of time, with the means of knowledge which he had of 
the fact, and his interest in declaring it the other way, we think 
that liis declaration is evidence of the fact to go to the jury. 
There are several instances in the books where the declara- 
tion of a person having knowledge of a fact, and no interest to 
falsify it, has been admitted as evidence of ilf after his death. 
Thus the written memorandum of a father as to the time when 
his child was born has been received to prove when the infant 
would come of age, and that lie was in fact under age at the 
time of making his will, (a) And yet the most that can be 
said for such evidence is the* peculiar means of knowledge of the 
fact by the father, and the absence of all interest in him at the 
time of the memorandum or declaration made to satisfy the truth 
In respect to it. 80 ail entry of the receipt of ecclesiastical dues 
5u the books of a deceased rector is evidence for his successor ;(/;) 
which must also be upon the same ground of an absence of all 
interest to mis-state the fact in the rector making such entry, 
which could not possibly be evidence for himself. Now this 
paper might, if it had ever met the eye, have been used ad- 
versely to the former tenant for life by whom it was authenti- 
cated, and could not have been evidence in his favour : he could 
not therefore have had any undue motive for preserving it. In 
like manner ancient deeds (c) proved to have been found amongst 
deeds and evidences of land may be given in evidence, although 

(</) Herbert v. Tackul, T. Ray. 81. 

(/») Anon . Bunb . 40. 180. and 2 Vcs. 43. 

(c) Vide 12 Via. Abr . 81. tit. Evidence, (A,') ( B ? ) 5. Ancient Deeds, pi. 7, 
cites TriSpcr. Pais. 220. 24 Car, B. li , 
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in the Forty-sixth Year of GEORGE III. AO 1 

the execution of them cannot be proved : and the reason given 1806. 

is, “ that it is hard to prove ancient things, and the finding 

them in such a place is a presumption they were fairly and ho- d. Brune 

nestly obtained, and reserved for use, and are free from suspicion 

of dishonesty ” The paper therefore having been found amongst 

the muniments of the family, accredited by one who could not 

have used it in his own favour, and preserved by him and by the 

succeeding tenant for life, against whom it might have been 

used adversely ; we think that it was evidence to be left to the 

jury of the amount of the ancient rent at the time it bears date. 

And upon the same grounds we think that the entries ii# the 
book of the receipt of rent made by the same person were 
also evidence of the fact, which ought to have been submitted 
to the jury. 

Rule absolute. 


The 
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Tuesday, The King against The Commissioners of the Court of Requests 
lullt in the City of London. 

_ , HTHIS was a rule upon these commissioners to shew cause why 

It seems that ■ . , , , . J 

a stock-broker a mandamus should not issue commanding them to hear 

*L^to thc° ailc ' determine a Slllt instituted in their Court of Requests by 
chamberlain tlic Chamberlain of London against F. Baily . The object of 
of London , that suit was to recover for the use of the corporation of London 
titof thecor- ^ ie mm 40s., ^ ie annual duty upon the Defendant Bally as a 
poration, the broker, which is directed by the stat. 6 Ann . c. 16. s. 4. to be 
of To** d? paid to the chamberlain for the use of the corporation, and 
rectedby which duty Baily had paid for several years before, but had 
?% 6 S A ™' refused to pay for the last year, upon the ground that being a 
to be re- stock-broker he was not within the meaning of the act. Upon 
dwnibcrlit'm the suit being instituted by tlic chamberlain before the Court of 
from every Requests, which by the stat. 39 & 40 Geo. 3. c. 104. has sum- 
But at all mary jurisdiction over causes not exceeding* 52. Baily objected 
events if the to the jurisdiction of the Court; contending that he had made 

chamberlain n0 con tract with the chamberlain ; but that the dutv, if payable 
sue lor such tl _ _ .. . * . 

duty in the at all, was payable to the mayor and aldermen, &c. in their 

Court cor p 0 rate capacity, to whom he had given bond in the penal 

sum of 102. conditioned for the payment of the annual duty of 

40s. : that therefore the simple contract, if any, was merged in 

the specialty ; and that the specialty debt, amounting to 102. 

could not be sued for in the Court of Requests. *And further, 

that the Judges of that Court, being freemen of the city of Lon- 

the corpora- don, were interested in the suit ; the money when recovered 

\vhosc°bcnc- being for the use of the corporation : and in that respect also 

lit the duty that that Court was incompetent to try the cause. The com- 

■ reived ^had" ni issh>ncrs thought tlic objection to their jurisdiction well 

taken a bond founded, and refused to make any order or judgment in the 
in the penal 

sum ot 10/. (the Court having jurisdiction only to the extent of 5/.) from the broker, upon 
which he might he sued in the superior courts, and that the judges of the Court of* Requests 
were freemen of the Corporation interested in the suit, this Court will grant a mandamus to 
the commissioners to proceed therein ; for under the statute of Ann . their chamberlain is 
a trustee for the corporation, and a bond taken by them in their own name for securing the 
40*. duty is no merger of the ordinary remedy given to their chamberlain by the legislature : 
neither is the right of the chamberlain to sue in the Court of Requests, which has always 
. been the practice, affected by the scintilla of interest which any of the commissioners might 
be supposed to have as corporators in the duty to be recovered ; though it did not appear 
that all of them had such interest. 


of Requests, 
and that 
Court de- 
cline taking 
cognizance 
of the suit, 
on tlic 
ground that 


*[ 293 ] 


cause 



IS THIS FonTV-SIXTtl Yeah Of GEOllGE Hi. 


293 


cause. The present rule was obtained on the grounds, that 1806. 
whatever might be the construction of the act of Queen Ann . T j'^J* K 0 
as to brokers (which had been often ruled in the superior Courts against ’ 
to include stock-brokers) it could be no objection to til ejnrisdic- The C°m- ^ 
tion of the Court of Requests to take cognizance of the cham- The 
berlain’s claim, that another species of collateral security was 
given to other persons for the same sum. Nor did the objec- 
tion of interest in the commissioners arise ; for by the acts of 
parliament constituting the Court of Requests, it is to consist of 
(besides two aldermen) twenty inhabitants householders of the 
respective wards, including the common councilmcn for the 
time being, who act for one calendar month in rotation of 
wards, any three of whom may hear and decide causes where 
the debt shall not exceed 40.s\ ; and in default of a sufficient 
number attending out of the ward in rotation, the assistance of 
other commissioners may be called in from the other wards: 
and out of the whole number there could be no doubt that 
three disinterested persons might be found to whom the man- 
damus might be directed. But it was also contended to be no 
objection though all the attending commissioners were freemen, 
having no individual interest in the event of the suit; and it not 
being a Court belonging to the corporation of the city, but an 
independent jurisdiction constituted by act of parliament : 
though if it had been a corporate Court, yet from Wagoner's [ 294 ] 
case (a) down to the present time the chamberlain has always 
sued for penalties for the benefit of the corporation upon their 
own by-laws in their own Courts. 

The Solicitor- General^ The Common- Serjeant) and Dampier 
were heard against the rule for the mandamus, and relied upon 
the objections above mentioned. 

Wilson in support of the rule answered them as before ; and 
urged further, that by the statute of Anne the chamberlain was 
made a trustee for Win. Stewart 3 the then lessee of the corpora- 
tion, and afterwards for the corporation itself: and that if the 
question had arisen recently after the act, before Stewart was. 
compensated, it could not have been objected tha^the corpora- 
tion must have sued. That if the chamberlain had been only 
an agent or servant of the corporation, and not a trustee, it 
would be in their power to change him and appoint another to 

• 

('/) a 7hyj. 1?1. there called The Case of the Gif t/ of London. 

receive 
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1800. receive the dues ; which they could not do by the express pror 
ThTkTng v ^ on the act. [Lord Ellenborough C. J. It seems that the 
against chamberlain must be considered as a trustee for the corporation 
The Com- under the act of parliament; for it directs that, after Stewart 
the London shall be satisfied the sum due to him out of the money received 
Requests ^ ^ ie c ^ iam kcrlain, “ a U the monies, &c. shall go to and be en- 
joyed by the corporation.” Now if the ^chamberlain had been 
no more than a mere agent or servant of the corporation, the 
money would have gone to them of course. The Solicitor - 
General, to whom this w T as addressed, then relied upon there 
being a specific remedy on the bond, and therefore no occasion 
[ 295 J to apply for the extraordinary interference of this Court. To 
which it was answered.] That there was no other method by 
which the chamberlain could have the benefit of the Court of 
Requests, which the legislature meant to give him for the re- 
covery of small debts : and if he were driven to sue in the su- 
perior Courts for 406*. from each broker, the remedy would be 
too expensive to be enforced. 

Lord Ellenbokougii C. J. The right of the chamberlain 
to sue in the Court of Requests having been already disposed ol^ 
the only question is, whether he shall be excluded from the 
mandamus because of the remedy of the corporation on the 
broker’s bond ? But it appears to me that it would be going 
too far to oust them of their ordinary remedy and benefit which 
the legislature intended for them of suing in the name of the 
chamberlain in their own Court, because they have taken the 
collateral security of a bond to themselves. And if there be 
any difficulty in directing the mandamus generally to the com- 
missioners, on account of the interest of some of them as mem- 
bers of the corporation, we may direct it to certain of them, 
as judges of the Court, who are not interested in the receipt of 
the money. 

Wilson however suggesting that it could not make a difference 
to any individual commissioner. Lord Ellenborough said that in 
that case the mandamus might as well go generally. 

Per Curiam , Rule absolute. 


Lord 
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1006. 

Lord Kinnaird and Others against Lyaix. Tuesday, 

, .ft ib. 11th. 

T ITTLEDALE on a former day obtained a rule nisi for Though a 
setting aside the execution issued in this cause for irregu- . d \ ydiG by t i ic 
larity. The action was brought in Michaelmas term 1804, and death of the 
judgment recovered in Hilary 1805. In the same term a writ em^bd'orc 
of error was brought in the Exchequer-chamber, and on the it lie returned 
13th of November 1805, in Michaelmas term, judgment was ^ c ^ C J c l l 1 1 l t 1 ] ^J , l 
affimed for 2185/.; and on the 16th a writ of error to pari i a- cannot aficr- 
ment was allowed, which was served on the 18th ; but before ^ t j 
it was returned and certified, viz. on the 9th of December fol- judgment 
lowing, the Plaintiff in error died. On the 14th of January 
1806 a writ of testatum fieri facias issued, tested the 21st of and the Court 
November preceding, and returnable the first day of Hilary [. e<l,s . ctl 1 1 cavo 

* , . . , ^ior the plain- 

term 1806 ; the original writ of fieri facias having been tested till here to 

the first day of Michaelmas term 1805, returnable the 21st of ^ csUl ~ 
November . The irregularity complained of was, that the exc- tested in' the 
eution issued after the allow ance of the writ of error, and after last term on 
the death of the plaintiff in error. And he contended that the ( i-lv ofuTe 
'writ of error allowed, though it abated by the death of the original fi. fa. 
plaintiff in error, was sufficient to prevent the issuing of the 
writ of execution without the leave of the Court : and that the lowancc and 
objection Avas not gotten rid of by the antedating of the Avrit error!' 
of testatum fieri facias to a period before the death of the party : 
for it would still appear to be after the allowance of and pend- 
ing the writ of error. And he cited Penoyer v. Brace , (a) as 
in point, and also referred to Cramhorne v. Quennel , ( h ) Oloren - 
shaw v. Stanyforth , (c) and Hayes v. Thornton , (cl) to sIicav 
that the abatement of the Avrit of error by death made no 
difference. 

The Solicitor'- General and W, E, Taunton , in sheAving cause, 
observed that according to the report of Penoyer v. Brace , in 
Salkeld, the record was certified, Avhich, if accurate, would 
distinguish it from this case. But 

The Court were clearly of opinion that after the writ of error 
allowed, though afterwards abated by the death of the plaintiff 
in error, the Defendant in error could not take out execution 

(«) 1 Ld. Ray. 244. Carth. 404. and 1 Salk. 319. 

(h) 4to Barnes, 201. (r) Ib, (*/) Ib. 


Avithout 
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without the leave of the Court: and therefore they made 
the 

Rule absolute. 

A rule nisi was then obtained to permit the plaintiffs to 
sue out a writ of execution tested as of last term; against 
which 

Littledale now shewed cause, and referred to the opinion of 
Lord Holt in Penoyer v. Brace , that a scire facias could only be 
dispensed with where there was not any alteration of the re- 
cord, nor atiy new person made liable to the execution : and 
here the executor of the plaintiff in error is a new party. And, 
in answer to a suggestion by the Court, that if a party against 
whom judgment of the term might be entered up died in vaca- 
tion, there was no need of a scire facias against his executor; (a) 
lie answered, that the vacation was an emanation of the prior 
term; but here was a new term intervening; and if this 
could be done now, by the same reason it might be done after 
two or three terms. And in Heapy v. Parris, ( b ) though a 
judgment on a warrant of attorney entered in Easter vacation 
was liolden good against a defendant who died in Easter term ; 
yet the Court held, that execution could not be sued out 
upon it till it were revived by scire facias against his repre- 
sentative. 

W % E . Taunton , in support of the rule, said, that the justice 
of the case was with the plaintiffs, and no incongruity would 
appear upon the record ; for that the writ of error in parliament 
having abated before the return of it, there need be no entry 
of it on riie record; but 

The Court said, that was not so $ for a minute was entered in 
the margin of the judgment roll, “ error allowed and when 
the entry came to be regularly made out on the record the incon- 
gruity would appear. For there must be a suggestion entered 
on the record to notify the abatement of the writ of error by 
the death of the plaintiff in error ; and that suggestion would 
state, that on such a day such an one comes by his at- 
torney and gives the court to be informed, that on a certain 
day the plaintiff in error died : after which it would appear that 
the Court awarded a writ of execution tested before the death 


(n) Vide Bragncr v. Langmcail, ? Term Rep, 20. 

\b) 6 Term Rep, 3(38. 

Of 
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of the party, while the writ of error was pending. And no 1806. 

doubt if it were any advantage to the defendant here, that the 

true day of the award of execution should appear upon the roll, Kinnaird 

he may come and pray the court to have it regularly entered. against 

The only ground on which if a party die in vacation execution 

may issue as of the preceding term is, because no incongruity 

then appears on the record : but here if the proceeding prayed 

for were truly entered, it would be error on the record. 

Rule discharged. 
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Wednesday, Doe, on the Demise of Mark Cook and Euzabeih 

his Wife, agcimt Danvers. 


The ft echold fTPI. 
of an estate, JL 
parcel of a 


HIS was an ejectment to recover the possesion of a liou^c 
and premia, situate in the parish of &t.Du?u>lan 9 Sltbun- 


maiior, and heath, otherwise 8t< \)U(\f, in the county of Middle sc c. The de- 
only bydif claration was infilled ot Ildar// term 44 Geo. 3 and was upon 
licence of the two demises by Mai k Cook and Elizabeth his wife, in rii> ht of Iiis 


loid, pissing sa jj w jf e . ti ie first being laid upon the first of July 1800, and 
liv suriendu ' J 1 7 

and admit- the second upon the first of Jauuai y 1 802. And at the trial be- 


tinct, to fore fi on ] EUenboi oui/h C. J. the follow mg facts were admitted, 
which the te- ° ° * 

nant was ad- and a verdict was found for the Plaintiff, subject to the opinion 

nutted by the 0 f the Court upon the following case, 
dcscuption of 


a customary 

tuicnu lit, habendum to he r and hei hens, tenendum of the loid by the rod, according to the 
custom ot the manor, by the accustomed rent, suit of couit, customs md other services, is 
m the lout and not in the truant, though not holdin ad lolantatun donum Bill such m 
estate, whether stuctly copyhohl oi not to ill purposes, in ly well pissundti the descrip- 
> tion of lopijliold in a will, the mlcntion to pass it undei th it descnption being app unit 
Such uistomaiv estate is not within the 5th section ot the statute of frauds, 29 Cen ' 2 
( . 1 . so as to mjuire to a devise of it the sign iture of the pirty, or the ittestation of wit- 
nesses Noi is it within the 7th section, as a declaration of tiust, requiting to hi piovul 
by a wilting lurmd by tfu party , wlneli applies only to c ises where the legil and equitable 
estates aic separated , or by a mil in \uitw which must he understood only of such a wdl 
of lands as the statute rciogm/ts, u/ a will attested by tlnee or foui witnesses. But held 
that it might well pass hv instructions for a will taken in writing by mother, in the pre- 
sence and fiom the oial dictation ol the party though without any sign iture or attestation, 
winch was established as hci will by th( culcsnstual court gi anting piobite theieof, and 
is a good u ill under the statute ol wills, the estate having been smundcred to the use of 
her last mil m xviitinq Such estates pass, not by the will alone, hut by the will and sm~ 
render taken together. And the entry of tlio devisee, after 20 years horn the death of the 
testatrix in 1780, but within 20 y ears after the determination of aleisc m 1800, before 
granted by lur, (lendeimg rent, with a proviso foi lc-entiy in case ol non-payment,) was 
neither tolled by a descent cast on the defendant horn his fathu, who as heir at law ot the 
testatrix lud been admitted in 1782, and had reccncd the lent to the tunc of Ins death 
m 1701, after winch the defendant was admitted and received the rent, die doctrine of 
descent cast not applying to eases wliere the party has no remedy but by entry, as m the 
<ase of a devisee, nor to copyhdd or customary estates where the freehold is in the lord. 
Nor was such entry ban cd by the statute of limitations 21 / 1. c. 10 having been nude 
within 20 years aftei the old lease expired the dtvisee not being bound to cntei before, as 
for a condition bioken, by the non-pay rnent to her of i cut 
A divisi to one by the inme ot Man/, whose Christian name was TJizalnth , is 
good, if the liny find fiom the uicuinstaiiccs that slit was the person meant to be 
designated. 


The 
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The premises in question are parcel of the manor of Stebun- 1Q06; 
heath, otherwise Stepney, in Middlesex . At a Court liolden for j^ E "jfc oolc 
the manor on the 12th of April 1743, Thomazine * Taylor, spin- against 
ster, was admitted to the premises, by the description of “ all J )AT i^ s# ’ 
“ that customary messuage or tenement, with the appurte- ^ ^ 

“ nances, on the south side of Raddiffe Broad-street, late in the 

“ occupation of Chandler, butcher; to have and to hold 

“ the said premises, with the appurtenances, under the said T/io* 

“ mazine Taylor, her heirs and assignees for ever, of the lord of 
“ the said manor, by the rod, according to the custom of the 
“ said manor, by the rent, suit of court, customs, and other 
“ services thereof, heretofore* due and of right accustomed. 

“ And she gave to the lord for a fine for such her estate and 
“ entry in the premises 1 /. 5s., and fealty was respited, and so, 

“ saving always the right of the lord, the said T. Taylor was 
cc admitted tenant thereof in form aforesaid.” At the same 
court T. Taylor , according to the custom of the manor, surren- 
dered (amongst others) the premises in question into the hands 
of the lord of the manor by the description of “ all and singu- 
“ lar her customary messuages, tenements, cottages, lands, and 
“ other hereditaments whatsoever, holden of the lord of the 
“ said manor by copy of court roll, with their and every of 
“ their appurtenances, to such uses, intents and purposes 
“ as the said T. Taylor in or by her last will and testament in 
“ mil in g should limit, appoint, or declare.” The court-books of 
the manor of Stepney now in existence commence in the year 
1654, and contain entries of admissions of all the tenants ad- 
mitted to the premises in question between that period and theSd 
of May 1/91, which are all in the same form. The habendum of 
these entries arc also in the same form as that already set forth in 
the admission of Thomazine Taylor ; and the admissions are seve- 
rally followed by entries of surrender by the new tenants to the 
same uses, and in the same form, as is already set forth in that [* 301 ] 
entry. Other tenements in the manor appear to have passed by 
grants similar to the foregoing from the commencement of the 
court-rolls. T. Taylor , by indenture “ of leasc # of the 7th of 
“ June 1759, by virtue of a previous licence from the lord, 

“ demised the premises in question to Dorothy Whiting , since 
“ deceased, for 41 years from Midsummer-day then next, at 
“ the rent of 8 /. per aim., payable quarterly on the usual rent- 
“ days, and subject to the following proviso for re-entry in case 

“of 
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“ of non payment: Provided always, that if the said yearly 
u rent of 8/. shall be unpaid for 21 clays, &c. or if all defects 
u of reparations from time to time,-&c. be not amended within 
“ three months next after notice in writing, &c. ; or if the 
" said D. Whiting , her executors* &c. do not well and truly 
“ keep all and every the covenants, &c. on her and their parts 
“ &c.; that then and from thenceforth, and at all times after- 
“ wards, it shall and may be lawful for the said T. Taylor , her 
“ heirs, &c. into and upon the demised premises, &e. to rc- 
“ enter, and re-possess, ,, &c. The lessee took possession of the 
premises under this lease, and she and her representative, Mr. 
John Scott Whiling, (the present tenant in possession) continued 
to occupy them from the commencement of the lease until the 
expiration of it at Midsummer 1800. On the 3d of August 
1/80 Miss Taylor , the lessor, gave directions to her attorney to 
prepare her will ; and he accordingly wrote down the following 
instructions for it, and was desired to attend her therewith the 
following morning at 1 1 o'clock to have it executed. " Tho- 
mazine Taylor , of the parish of St. Mary llother com. Sur- 
" rey, spinster, by her will gives to John Noble , the father, in 
“ trust for Richard Noble and Thomazine Noble , all that messe 

“ or tenement situate in Fish-street- Hill, London, to 

“ in trust for his two children, and until their ages of 21 years; 
“ all that copyhold messuage or tenement situate in Itadcliffe- 
“ Highway, within the manor of Stepney, to Mary Cook, wife 

“ of Cook, and to her heirs for ever: no surrender to 

“ use of will ever made ; all the residue to John Noble abso- 
“ lutely ; to be buried in the vault under Limehouse church, 
“ where my uncle and aunt Merwiu lie : and appoints said 
“ John Noble sole executor ; to Mr. Francis Mason my best dia- 
“ inond ring of the value of 50/." Before any will was for- 
mally prepared by the attorney, under these instructions, viz. 
upon the said 3d of August 1780, Miss Taylor died, leaving 
Thomas Danvers , father to the present Defendant, her heir at 
law. These instructions were, upon the 25th of February 1/82, 
pronounced for and established as the only will of Miss Taylor 
by the prerogative court, and probate thereof was afterwards 
granted accordingly. Upon the 21st of June 1782 Thomas 
Danvers was admitted to the premises in question, as heir at 
law of T. Taylor, in the accustomed form above set forth. The 
rent was paid to Thomas Danvers from the time of Miss Tay- 
lor's 
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tor’s death until his own death in January 1791, and from that MO®-, 
time until the expiration of the lease to his son James Danvers, j> 0 ^Coeic 
the defendant, who, upon his father’s death, was admitted oqtdntt 
3d May 1791 to the estate as his heir at law, in the same form as ® ANVERS# 
his father was admitted ; and, upon the expiration of the lease, 
made a new devise to Mrs. Whiting , under which the latter held, 
and paid rent as tenant to the defendant, at the time of the 
demises laid in the declaration. The lessor of the plaintiff Eli- 
zabeth was admitted to the premises upon the first of December 
1801, to hold to her' and her heirs of the lord, according to 
the form of the entry before set forth. Her marriage with the [ 303 ] 
other lessor was proved at the trial : and it was also proved that 
the testatrix had no other relative of the name of Cook , except 
the lessor of the plaintiff, Elizabeth, and that she was the person 
who was intended to take by the name of Mary Cook , as de- 
scribed in the instructions of the 3d of August 1780. The 
question for the opinion of the Court was, Whether the lessors 
of the plaintiff were, under the above circumstances, entitled to 
recover ? 

This case was argued in Trinity term last by Lams for the 
plaintiff, and Nolan for the defendant, and again in Michaelmas 
term last by Gibbs , Solicitor- General, for the plaintiff, and 
Marry at for the defendant. The arguments ran to great length, 
and for brevity sake I shall reverse the order in which they 
were delivered. 

. The lessor of the plaintiff Elizabeth Cook, whom the jury 
found to be the person intended by the description of Mary 
Cook , in the paper of instructions for a will prepared by the 
attorney of Thomazine Taylor, and not signed by her or attested, 
but which was pronounced to be her will by the prerogative 
court, claimed the premises in question under such will by the 
description of copyhold ; to which premises Thomazine had been 
before admitted by the description of all that customary tenement, 
habendum to her and her heirs, tenendum of the lord by the rod, 
according to the custom of the manor, by the rent, suit of 
court, customs, and other services, &o., and had # before sur- 
rendered, by the description of customary lands, &c. holden by 
copy of court-roll, to such uses as she by her last will and testa- 
ment in writing should appoint. But though the testatrix died 
iii August 1780, and the will was established in February 1782, 
yet owing to an outstanding lease granted by the testatrix in 
You Vll f Q her 
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lift her Ufettare* which did cot expire till Jme 1800, the devisee 
mtTroot ^ 001 eoter or bring ejectment till Hilary term 1802, but 
suffered the. heir at law of the testatrix, who was admitted 
DfcWErti. to the premises in 1782, and afterwards the defendant his son, 
to whom they, descended in 1791, to take the rent during 
the intermediate time ; and this although there was a proviso 
in the lease for re-entry in case of non-payment of rent. 

Upon these facts the defendant’s counsel took four objections 
to the title of the lessor of the plaintiff Elizabeth (the devisee) 
to recover in this action. 1st, That the premises in question 
were not copyhold , but customary freehold , and as such were within 
the fifth clause of the stat. of Frauds 29 Car . 2. c. 3. and could 
only pass by a will in writing signed, &c., and attested by three 
witnesses. Or if not within that branch ; then 2dly, that they were 
within the 7* h or 9th section, and could only pass by a will in 
writing , signed by the party , as a declaration or assignment of a 
trust. But if they were well passed by the will ; then 3dly, that 
the lessors right of entry was cither tolled by the descent cast 
on the defendant ; or 4thly, that it was barred by the statute of 
liriiitations, 21 Jac. 1. c. 16.; and that either, 1st, by the non- 
receipt of rent under the lease granted by the testatrix for more 
than 20 years since her death ; and the defendant and his father 
having during all that time had an adverse enjoyment of such 
rent and of the premises : or 2dly, by the lessor Elizabeth not 
having availed herself for more than 20 years of her right of 
entry under the proviso in the lease for non-payment of rent, 
or otherwise. 

First, the estate not being holden ad voluntatemdomini though 
by copy of court roll, is not copyhold , properly so called, but 
customary freehold , the freehold of which is in the tenant, and 
[ 305 ] not m ^ lC l° rc ^ w ^° * s 0 % an instrument to convey it ; insomuch 
that in pleading, title would be deduced not from the lord but from 
the person last seised. Britton (a) considers customary tenants 
as socmen, and not villein socmen, as Bracton ( b ) does ; and 
Blackstone , (c) who was at the bar when he wrote his Treatise of 
Copyholds, though he adopts Br acton’s opinion, yet admits that 
these tenants are called in some books freeholders generally, and 
in all others customary freeholders , and that they have a freehold 
interest , though he denies that they have a freehold tenure , both 
(a) C. 66. p, 165. (5) X, 1. c. 11. L 4. tr . 1. c. 28. Jr. 

(c) Considerations on Copyholds, p, 95. and 1U« of his tracts* 

of 
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of which be contends to be necessary for a right of voting for 1808. 
a county: and iii PttzK N. B. H AT. and 12 B. they are con- ~ "T* 
stdered as tenants irf ancient demesne. But whether villein soc- 1)0 again# °* 
men, or pure socmen, must depend upon the nature of their JHhvem* 
services, all of which are certain and free in this case. All the 
authorities are collected in Roe d. Conolly v. Vernon , (a) parti- 
cularly Hughes v. Harry s 9 (b) Gale v. Noble, (c) Crouther v. Old - 
field, (d) Anon. 11 Mod . 53. and Rogers v. Bradley , (e) which 
establish the distinction between copyhold and these customary 
estates, which are considered to be freehold. Then the testa- 
trix having named the premises as copyhold in her will cannot 
alter the tenure ; though it may raise a question how far a free- 
hold interest can pass under such a description, and where the 
estate was not surrendered to the use of the will. Though 
lands have sometimes passed with a mis-description annexed, 
yet in all those cases there have been general words sufficient to 
carry the estate ; and it has only been considered that the addi- 
tion of a mis-description should not hurt the operation of the 
general words. [ Lord Ellenborough C. J. We must take it upon 
this case that the testatrix meant her customary land, havingTio 
other description of land in the manor.] If then the freehold 
be in the tenant and not in the lord, as in case of copyhold, the 
will ought to have been attested by three witnesses, and exe- 
cuted according to the fifth section of the statute of frauds, (/) 
which directs that “ all devises of any lands, Sec . deviseable 
either by force of the statute of wills, or of that statute, or by 
force of any particular custom, &c. shall be in writing , and 
signed by the party , See. and shall be attested, &c. by three wit- 
nesses, &c. or else be void.” Now, by the first statute of wills, (g) 
power was given to dispose of all lands, “ of the nature of 
soccage tenure and the second or explanatory statute was not 
meant to restrain the nature of the property capable of being 
devised, but merely the power of those to devise it who had not^ 
the whole interest in the subject matter, such as tenants for life 
or in tail, &c. In Tuffnell v. Page , ( h ) copyholds were indeed 

(a) 5 East, 51. and vide Doe v. Huntington , 4 East, 271. 

lb) Cro. Car. 229. (c) Carth . 32. 

Id) Salk. 364. 2 Ld. Raym. 122 5. and 1 Lutw. 125. 

( 't ) 2 Ventr. 143. 

(/) 29 Car. 2. c. 3. 

lg) 32 H. 8. c. 1. explained by st. 34 4* 35 H.B. c. 6. 

(A) 2 4th, 37. and Barnard Ch . Rep. 9. 

Q 2 holden 
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1806. holdcn not to be within the statute of frauds; and though it 
DoEdMCooK ma y now ^ e too late to controvert that construction, yet it has 
against been often since disapproved of, and it has been said that it ought 
Danvers, not to be carried further, (a) And in Hussey v. Grills (h) Lord 
j- goy -j Hardwicke seemed to think that customary freeholds, being of a 
very different nature from copyholds, would not be governed 
by the same rule which took the others out of the statute. And 
it cannot be objected that these estates pass by surrender, and 
not by will, and are therefore out of the statutes of wills; for 
the same objection would have applied to many wills good by 
custom before those statutes, and which are expressly within the 
fifth clause. [The Court, upon a doubt started, whether 
without a custom to surrender to the use of the will expressly 
found they could infer such a custom, said that upon the tacts 
stated in the special case they would assume the existence of it ; 
especially as their decision would not conclude the defendant, 
hut he might bring another ejectment in case the judgment of 
the Court should be against him now.] Then secondly, sup- 
posing that the will, as such , need not be attested by three wit- 
nesses, within the fifth section, yet, as a declaration or assignment, 
of a trust , it ought to have been signed hy the party, as required 
by the seventh and ninth sections of the statute of frauds. The 
seventh section says, “ that all declarations or creations of trust 
or confidence of any lands shall be manifested and proved by 
some writing signed by t he party, who is by law enabled to declare 
such trust, or by his last will in writing y or else shall be void.” 
The eighth section excepts trusts arising by implication of law. 
And the ninth section enacts, “ that all grants and assignments 
of any trust or confidence shall likewise be in writing signed by 
the party <gran ting, &c. or by such last will , or else shall likewise 
be void.” These clauses are general, extending to all lands ; 
and the first question w ill be, whether the trusts here spoken of 
are to be confined to cases where the legal is separated from the 
equitable estate, and where such trust or confidence is declared 
or created by the party having the legal estate, as will be con- 
[ 308 ] tended on the other side ? But if that were so, many cases 

(«) By Lord Macclesfield in Wagstaff v. Wa "stuff 3 P. Wms. 250, and by 
Lord Hardwicke in The Attorney* Genera l v, Andrews, 1 Ves . '225. and vide 
the opinions of Butler J. and Lord Loughborough C. in JIahergham v. Vincent, 
3 Ves.jiln. 232. anti 237. 

(i b ) Ambl. 301 . 


would 



in the Forty-sixth Year of GEORGE III, 308 

would be taken out of the protection of the statute which are 1806. 

clearly within the mischief intended to be remedied, and which 

have always been considered to be included. A party may de- 
clare a trust of land who has no legal interest to pass, as in the Danvers. 
case of one who has a contract for the purchase of land, or an 
agreement for a lease, &c. A fine also may be levied of an 
equitable estate ; and unless the seventh clause attaches, the 
uses of the fine might be declared by parol. [It vras observed 
e contra that their argument was not confined to cases where the 
trust was declared by the same instrument which separated the 
legal from the equitable estate, but would extend to all cases 
where the legal and equitable estates were separated.] Here 
then, after the death of the surrenderor, the legal estate, which 
cannot be in abeyance, descended to her heir, and the will 
operated as a declaration of trust for the use of the person for 
whom the previous surrender had been made, and transferred 
the interest from the heir to the devisee^ And it is no answer 
to say that the same objection would apply to the case of every 
common surrender : for that is expressly provided for and ex- 
cepted out of the operation of the third clause of the statute; 
which says, cs that no leases, estates, or interests, &c. {not being 
copyhold or customary interest) in any manors, lands, &c. shall be 
assigned, granted, or surrendered unless by deed or note in writing 
signed by the party ,&c. which shews that without such exception 
surrenders must have been signed by the party. So a term of 
years devised by such a will, (the legal interest of which vests 
in the executor until his assent to the devise, who it may be 
said is a trustee for the devisee,) is either not within the seventh 
clause, which has the words, “ lands, tenements, and heredita- 
ments, meaning the realty in contradistinction to chattel inte- [ 309 J 
rests, or is within the exception of the eighth sectionals a trust 
arising by impliention of iaw. Then if the instrument be not suf- 
ficient as a declaration of trust in writing to pass the estate for want 
of its being signed, neither is it sufficient for that purpose a9 a 
last will in writing within the other branch of the same clause. 

By the words “ will-in writing ” cannot be meant any such will 
as the ecclesiastical court would grant probate of, f<3r that woyld 
include nuncupative wills, in direct contradiction to the plain 
intent of the statute, which requires the will to be in writing. 

The more obvious construction is to refer it to such will' in 
writing as is before mentioned, namely, a will in writing 

authenticated, 
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1806. authenticated, if not by the attestation of three witnesses, at 
Doe d. Cook * east by ^e signature of the party, as is required by the same 
against clause to every other declaration of a trust in writing : and the 
anvers. legislature could not have meant that a declaration of a trust by 
will should be less authentic than by any other writing. The 
ninth section has the words “ such will,” and the construction 
of that must be the same as of the seventh section. [Lord 
Ellenborough C. J. and Lawrence J. observed that the seventh 
section had not the word such , and that the ninth section, re- 
ferring to such willy meant merely such a will in writing as is in- 
tended by the seventh section.] All the cases, except Carey v. 
Askewy (a) seem to consider that a will of copyhold surrendered 
must not only be in writing, but signed by the party, within the 
statute. Tuffnel v. Page, (b) and Roe v. HeyJwe. (c) And so was 
the fact in the Attm'ney- General v. Andrews, (d) The precise 
[ 3i0 ] facts in Carey v. Askew do not distinctly appear; and upon 
searching the register’s office, no decree is to be found either of 
the term mentioned in the report, or for some terms before and 
after that. And it seems strange that the probate of the eccle- 
siastical court should be considered conclusive to pass real pro- 
perty, with which the ordinary lias no jurisdiction to meddle; 
thereby conferring a power upon another which he does not 
himself possess. That weakens the authority of the case, which 
was also shaken in Habergham v. Vincenty (e) where the instru- 
ment was signed by the party. The instrument in question is 
in truth no more than a nuncupative will, having neither signa- 
ture nor witness to authenticate it as the act of the testatrix; 
and if it be good to pass copyhold or customary estate, property 
of that description is less guarded than personalty exceeding 302- 
in value, the disposition of which by a nuncupative will has 
several checks imposed on it by the nineteenth section of the 
statute of frauds, none of which were observed in the present 
case. Thirdly, the lessor’s right of entry, if any once existed* 
was tolled by the descent cast on the defendant. Thomas Dan - 
vers, the defendant’s father, and heir at law of the testatrix, 
was admitted into possession in 1782, and received the rent 
from her death in 1780 till his own death in 1791* when the 

(«) 2 Bro. Ch . Cas. 59. 

(6) 2 Barnard, Ch. Rep. 0. Vid. S. C. 2 Atk. 37. 

* (c) 2 Blue. 1116. ( d ) 1 Yes. 225. 

(J) 4 Bro. Ch, Cas. 553. 372. 384. 


estate 
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estate descended to his son, the defendant. Now admitting, MW. 
according to Co. Lit. 240. b. s. 392. and Matheson v. T 'rott, (a) d oi [Xcoo* 
that the doctrine of descent cast does not apply to a devisee against 
(though it is to be observed that in the latter case the Judges, Danvers. 
who at first differed in opinion, afterward decided the case on 
a collateral ground) yet that distinction will not assist the 
plaintiff'; if, as he contends, the estate pass by the surrender C 311 3 
and not by the will. Fourthly, at any rate the lessor of the 
plaintiff is barred by the statute of limitations, 21 J. 1. c. 16., 
more than twenty years having elapsed since her right of entry 
accrued in 1780, on the death of Thomazine Taylor . 1st, Con- 
sidering the estate as copyhold , the admittance is the investiture 
of the tenant, and no attornment is necessary ; (h) and a copy- 
holder, having a right or title to admittance, which vests in him 
the whole seisen, is barred if he do not claim to be admitted 
within twenty years. Bro. Abr . Limitations , pi. 2. cites 
6 Ed. 6., Shaw v. Thompson , (c) and Hoe v. Hellier. (d) Here 
however, it is the stronger, because the defendant and his fa- 
ther, heirs at law of the testatrix, have had an adverse possession 
by admission and by the receipt of the rents and profits for 
above twenty years since the lessor’s title Accrued. For an heir 
is in by descent, and may bring ejectment before admittance, 
though a devisee or a surrenderee cannot; ( c ) and on admittance 
upon descent the heir is tenant immediately from the death of 
his ancestor. (/) 2dly, taking this to he freehold, the lessor of 
the plaintiff is also barred by his laches ; and it is no answer to 
say that the outstanding lease, which continued to run till 
Midsummer 1800, prevented his entry before; for it was still 
competent to him to have entered without committing a tres- 
pass ; as to demand rent, or fealty, or to obtain seisen of the 
freehold. [Lawrence J. Must not an entry to avoid the sta- 
tute of limitations be an entry for the purpose of taking pos- [ 312 ] 
session : (g) and how could the lessor have lawfully entered for 

that 


(a) Owen , 141. and 1 Leon. 209. 

(A) Swinnerton v. Miller , Hob. 177. and Anon. 1 Leon. 2$0. \. 

(c) Moor, 411. (^0 3 Term Rep . 162. 171. 

(e) Roe v. Hicks , 2 Wils. 15. 16 Co. Cop. s. 39. Sopplem. s. 4. 

\f) Co. Cop. 112. $.41. 

(g) In Shepherd’s [Epit. (tit. Entry,) a book which was mveh com- 
mended by the late Mr. Justice Bulkr, it is said of an entry into lands, 

that 
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1806. that purpose during the continuance of the lease ? If this were 
Doe d Cook so * a of entry might be preserved, even after an ouster of 
against the rents and profits, for above 60 or 1000 years ; which would 
Danvers, entirely defeat the object of the statute which was to quiet 
men's possession : and it would be incongruous to hold that an 
ejectment might be maintained after a real action was barred 
by length of time ; and that such an effect should be produced 
by a tenancy from year to year, or even a tenancy at will.] The 
tenant in possession, according to Taylor v. Horde , (a) enjoys 
as the covenanted bailiff of the tenant of the freehold : and as a 
recovery of a term does not displace the freehold, so according 
to Co. Lit . $.411. there may be a desseisin of the freehold, 
pending a term, which shall be no ouster of a term : but Taylor 
v. Horde , ( b ) shews that a mere entry, on the land for another 
purposedoes not operate as a disseisin of the tenant in possession, 
so as to make a good tenant to the praecipe. [Lord Ellen - 
borough C. J. Disseisin is said to be a personal trespass, a tor- 
tious ouster of the seisem of another, (c) And in Salk . 246. 
Lord Holt says that there can be no desseisin without an actual 
[ 313 ] expulsion, (d) But can you shew that the devisee could have 
entered to vest the seisen in herself without committing a tres- 
pass upon the tenant in possession ? because the law does not 
require a person to do that which would make him a wrong- 
doer. (e)] She might have had a writ of entry (/) during the 


that “ It is most properly taken for the taking or having of possession of 
lands or tenements ; but it is also used for a writ of possession ,' ” &c. “ and 
lie that hath a lawful power to enter is said to have a right or title of entry 
&c. u and by this entry, if he have right, he brings the possession and right 
together.” 

(a) i Barr. 113. (b) lb. 111.113. 

(c) Vide Co. Lit. 1 53. b. 

(d) Vide Lord Townsend v. Ash, 3 Atk. 339. So Sheph . Epit . Disseisin 
“ Disseisin is where a man entereth into thh lands or tenements of another, 
and putteth him out where his entry is not lawful.” This is intended of actual 
disseisin. Tor the doctrine of disseisin by Election, where a party for the 
sake of certain remedies is entitled to consider himself disseised, vide Taylor 
v. Horde , 1 Burr. 110, 111, &c. 

(e) Vide Bro. Assize , pi. 103. 

( f) For die several writs of entry, vide Co. Lit. 238. b. and Fits. N. B. 
442. 464 473, 474. and 477. which are adapted to specific cases: but vide 
die stat. of Westm. 2. c. 24. 


continuance 
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continuance of the lease, for the purpose of asserting and esta- 1806 . 
blishing her right. Ouster of seisin is distinct from ouster of p 0 ^Tc 00K 
possession . Receipt of rent by a stranger is a desseisin ; (a) and against 
yet there is no ouster of possession. And at any rate there might Danvb® 8 * 
have been a symbolical delivery of customary lands in lease by 
admittance subject to the lease. Besides, the devisee might 
have brought a real action, wherein the judgment is lit haberet 
seisinam, &c. without saying any thingof the possession : and there 
the demandant counts upon his seisin, and not upon possession, 
as in ejectment. And if the fact of the land being in lease do 
not bar the seisin of the owner, there is no reason why it should 
bar his entry for the purpose of giving him seisin. The devisee 
might have justified in trespass brought by the tenant, that she 
entered in order to vest the seisin in herself, or to assert her 
right whatever it might be against the party claiming and taking 
the rent, and not to oust the tenant. She might also have en- 
tered to distrain for the rent. And at all events as there was a 
clause in the lease for the re-entry in default of payment of the 
rent, the devisee might have availed herself of the forfeiture to [ 314 ] 
enter and keep possession above 20 years ago. The statute of 
limitations has always been construed favourably with a view to 
cpiict possessions. (6) And the question, whether receipt of 
rent by one tenant in common for above 20 years were an ouster 
of his companion, (c) could never have occurred, if an adverse 
receipt of rent for such a length of time had not been con- 
sidered as a bar. Now here the defendant, and his father be- 
fore him, have had an adverse possession by receipt of the rent 
for above 20 years, which is not only a bar to the lessor's re- 
medy by ejectment, but gives the defendant a title to the pos- 
session, from whence he can only be removed by a rqul action : 
and this distinguishes the case from Doe d. Orrell v. Madox, (d) 
where the only question was, whether it were necessary for the 
lessor of the plaintiff to shew a receipt of rent within 20 years 
on an outstanding lease 3 which was holden not to be neces- 
sary. 

(«) i. e. At the election of the party, vide Blunden v. Bough, Cro. Car. 3 03. 
and LU. s. 508, 539. 

(b) Doe v. Jones, 4 Term Hep. 300. Doc v. Shane , M. 28 Geo. 3. Ib. 300. n» 

And Doc v. Jesson , 6 East, 80. 

(c) Doe v. Prosser , Cowp. 217. 

( d ) llunningtorC s Eject men/, 458* 
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Arguments for the plaintiff. 

First, Whether this be customary freehold, as some say, or 
privileged copyhold, as others think, Blackstone, who in his 
treatise on Copyholders collects all the learning and authorities 
upon the subject, arrives at the conclusion that the freehold is 
in the lord , and not in the tenant ; and this is supported by the 
subsequent cases. Estates of this description vary in nothing 
from strict copyholds, except that they are not stated to be 
holden at the will of the lord . But as the tenant cannot lease 
without a licence, there must be some interest remaining in the 
lord, and that interest must be freehold. Here too this estate is 
found to be parcel of the manor , and not to be holden of the 
manor; the legal inference from which is that it is copyhold 9 ac- 
cording to Brittel v. Bade ; (a) and this is supported by Crouther 
V. Oldfield; { [b ) though the first resolution there takes a distinc- 
tion, as some other cases mentioned have done, between copy- 
hold and customary estates, which has been since over-ruled : 
for in Stephenson v. Hill (c) it was expressly decided that the 
freehold of such customary estates is in the lord ; and in Doe 
V. Huntington , (d) and Roe v. Vernon , ( e ) it was considered that 
they partook of the nature of copyhold. Then being holden 
by copy, the estate was sufficiently described as copyhold in the 
will, and at any rate was plainly intended to pass by that de- 
scription. If then it be copyhold, or of the nature of copy- 
hold, it is clearly not within the 5th section of the statute of 
frauds, requiring all devises of land, deviseable by the statute 
of wills or by that statute, to be in writing, and signed, &c. 
and to be attested by three witnesses. For property of this de- 
scription does not pass by the will alone, but by the surrender, 
the uses of which are directed by the will. This is decided by all 
the cases’ from The Attorney- General v. Barnes , (f) Attorney- 
General v. Andrews , (g) Wagstaff v. fVagstaff \ ( h ) Tuffnell v. 
Page , (i) to Carey v. Askew. ( k ) The opinion of Lord Hard - 
wicke C. in Tuffnell v. Page is express, that the 5th clause of 
the statute of frauds is confined to such estates as pass by the 
statute of wills 34 & 35 if. 8. c. 5. explaining the prior statute 


(a) 1 Ld. Rot/. 43. 
(c) 3 Burr. 18T8. ‘ 
(e) 5 East, 51-75. 
(g) l Fes. 225. 

( i ) 2 Atk. 37. 


(b) Salk. 364. 

(ft) 4 East, 388. 

(f) 2 Vent. 598. 

(/i) 2 P. Wms. 958. 

(k) 3 Bro. Ch. Cat. 59. 


of 
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of 32 H. 8. c. 1. and confining the term estates of inheritance, *809, 
there mentioned, to estates of fee simple, and therefore does not 
include customary * estates ; which he said had been settled ever egaimtt 
since The Attorney-General v. Barnes. And this is not over- 316*] 

ruled, as supposed, by what is said in Hussey v. Grills, (a) which , 

is not very clearly reported ; for it should rather seem that the 
codicil, and not the will, was not attested according to the 
statute of frauds ; the question stated being, whether the codicil 
were a good revocation of the will. At any rate it is distin- 
guishable from the present case, inasmuch as there was no cus- 
tom there to surrender to the use of the will ; and Lord Hard- 
wicke said that as there was no legal method of passing the legal 
estate in that way, there was no reason for holding it out of the 
statute : and that as the legal estate was not within the statute, 
so was not the trust ; the surrenderee there having covenanted 
to surrender to such uses as the customary tenant should by 
deed attested by two witnesses or by will appoint. Whereas 
here the estates have always been surrendered to the use of 
wills. Secondly, the ■will was not necessary to be signed by 
the party, as a declaration of trust within the 7th section, nor 
consequently within the 9th section of the act. Those sections 
only apply to cases where the leg a/ is separated from th c equitable 
estate, whether by the instrument in question or by any other 
instrument declaring or assigning the trust. But this is a mode 
established by custom of passing the legal estate itself; and no 
trust or confidence is created or declared for another, apart 
from the legal estate ; nor is the legal estate separated for an 
instant from the equitable estate, but both pass by the surrender 
and will together. The legal estate continues in the sur- 
renderor notwithstanding the surrender, and would descend to 
his heir in case of his death until the admittance of the person 
designated by -the surrender. If the will be a declaration of [ 317 ] 
a trust or confidence within the 7th clause, so is every surrender 
to the use of another ; but though surrenders be in writing, 
they never are signed by the parties ; and to hold that to be ne- 
cessary now for the first time would shake all thp copyhold pro- 
perty in the kingdom. Suppose a surrender to the use of a will 
already made, the surrender would then declare the use as much 
as the will is said to do now; and if the one be a declaration 

(«) Ambl, 29 9 . 

of 
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•1806. of trust, it is difficult to say that the other must ilot be so. 

DoK~d"cooK C Lawrence J. observed that in the report of Tuffnell v. Page by 
against Bamardiston , (a) Lord Hardwicke is made to say that 66 when 

Danvers, the will is in writing and signed by the party, that is sufficient,” 
&c.] That is not stated in the report of the case by Atkins : and 
taking the whole sentence together in Bamardiston , it seems a 
strange mode of expressing an opinion that a will of copyhold 
ought to be signed by the party. For in stating what is necessary , 
he only says that it must be in writing : though he adds, that 
when it is in writing, &c. Lord Hardwicke had before stated 
that it need not be attested; and when he was pointing out 
what was necessary, and says that it must be in writing , it is 
strange that he should not then have added, if such were his 
meaning, that it must be signed by the party. If, however, this 
be a case at all within the statute, the 7th clause has been com- 
plied with : for that only requires the trust to be declared by a 
will in writing , without the additional circumstance of being 
signed by the parti/, as required to any other sort of writing de- 
claring a trust : and the difference of the expression makes it the 
[ j stronger. And if writing meant a writing by the parti/, then his 
signature alone would not be sufficient. But a writing by the 
command of the party has been hoiden sufficient within the 
statute of wills; and signing has never been decided to be ne- 
cessary in a will of copyhold, but the contrary has always been 
taken for granted. The words will in writing were used in 
contradistinction to nuncupative wills: and the objection, if 
valid, would extend equally to a will of leasehold. Indeed 
such a will, strictly considered, operates more as a declaration 
of trust than the present; for if a term be bequeathed, no legal 
interest passes to the legatee before the assent of the executor, 
but the whole interest vests in the executor; though if there be 
sufficient assets to pay debts a court of equity will compel him 
to convey to the legatee : but it is clear that such a will need not 
be signed by the party. Again, suppose a term vested in A ., 
who declares the trust of it to be for B., and then B. makes a 
will not signed, and bequeaths the trust of the term to another : 


(o) Barnard. Ch. Hep. 9. The whole sentence is this, “ So far indeed is 
necessary, that the will in such case must be in writing but when it is in 
writing, aftd signed by the party, that is sufficient for such purpose.” 


that 
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that would be a ease directly within the words of the 9th 1806 
section, as construed by the defendant; yet it is clear that the K 

term would pass by such a will. Then if a leasehold would ° against ° 
pass, it is sufficient to pass copyhold. The statute of frauds Danvers. 
leaves the case of copyhold, with respect to its passing by will, 
as it found it. Nuncupative wills arc sufficiently guarded by 
the 19th section of the act ; and as to them no instance occurs 
in the books of frauds attempted to be practised, though very 
many with* respect to written wills; which shews that the 
checks put on the former by the legislature have been sufficient. 

And in regard to copyhold there is an additional check, that 
the will must he warranted by the surrender. In the second 
edition of Bro . Ch. Ccis . it appears that the instructions for the 
will in Care?/ v. Askew were not signed by the party; and so [ 319 ] 
it appears in the note of that case added by Mr. Cox to the re- 
port of Wags t off v. Wags lajj] 2 P. Wins . 259. Signature is un- 
known to the law of England, except by positive statutes, and by 
the Law Merchant in case of bills of exchange : neither deed 
nor will need be signed at common law, though it might have 
been required by particular custom. Thirdly, as to the descent 
cast having tolled the entry of the lessor; that doctrine does not 
apply to cases where the party has no other right than that of 
entry, such as the case of a devisee ; (a) nor to customary or 
copyhold estates where the freehold is in the lord. (/>) But at 
any rate a descent cast can only toll an entry where an entry 
might lawfully have been made ; but the devisee had no right 
of entry pending the lease granted by the testatrix, which did 
not expire till 1800, and the law will never compel a person to 
be guilty of a trespass in order to acquire a right. Fourthly, 
the same answer applies to the objection that the c#try of the 
lessor of the plaintiff was barred by the statute of limitations, (c) 

No other right or title of entry is within that statute, except 
that which is accompanied by a right of possession, which the 
lessor could not have pending the lease. And the payment of 
the rent during part of the time to the defendant and his father 
would not of itself make the holding of the tenant wrongful, 
but is still continued legal under the original term, as the lessor 
was not bound to take advantage of the forfeiture and re-enter 
for the condition broken. Besides, the devisee, claiming under 

(a) Co, Lit, 240. b. ( b ) Vide ib. 219. a . (c) 21 J, 1, c, W. 

the 
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Iff* th* trill, was not bound to enter till the will was established, 
j)^£*£ 00|C which was not till 1782, between which time and the bringing 
ogaimt of the ejectment there was not an adverse possession of 20 

Jr y^ars. *Thev also referred to Doe d. Orrell v. Madox, Run. 

•I ® 01 qeO.Jpp.4S8.' 

Cur. ado. vult. 

Lord Eixbnborough C. J. now delivered the opinion of 
the Court. 

In the several arguments of this case many points were agi- 
tated, and much ingenuity exercised upon questions about which 
the Court has not entertained any doubt. As, 1st, Whether 
this estate in question be strictly copyhold, or customary free- 
hold ? 2 d, Whether if not strictly copyhold, it passed by the 
will of Thomazine Taylor by the description of all that copyhold 
messuage, &c. : or, more properly speaking, whether the will, 
making use of such description of the property, be sufficient ih 
point of description to direct the uses of her previous surrender ? 
3d, Whether the entry were tolled by the descent cast ? And, 
4th, Whether the lessor of the plaintiff’s right of entry be not 
barred by the statute of limitations j there having been an ad- 
verse enjoyment of the rent for a longer time than 20 years? 
And supposing the circumstance of the estate having been during 
all that time enjoyed by a tenant under a lease granted by the 
testatrix, and which expired only in 1800 ; the defendant iu 
that case contended that by not paying rent the tenant had 
committed a forfeiture more than 20 years ago, which gave the 
lessor of the plaintiff a right to enter ; and not having done so 
Within 20 years, she was on that account also barred. To 
these several objections to the right of the plaintiff to recover. 
Satisfactory answers have been given in the several arguments j 
and it wiH not be necessary to go into them at any length. 
This estate appears by the case to be parcel of the manor, to be 
[ 321 ] holden by copy of court roll, to pass by surrender and admit- 
tance, to have been leased under a previous licence from the lord, 
and to have been surrendered by Thomazine Taylor, the testatrix, 
according to the custom of the manor, to such uses as she in 
or by her last, will and testament in writing should appoint. So 
circumstanced, it appears to us that whether holden at the 
will of the lord or not, the freehold is in the lord, and not in 
the tenant 5 and that with respect to all the questions arising in 
this case it is to be taken and considered as copyhold. And in her 

will 
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will the testatrix calls it “ all that copyhold messuage or tone* ISO*, 
merit situate in Radcliffe Highway, within the manor of 
Stepney ” It is not pretended that she had any other estate to 
which this description could apply ; and supposing it to be a mis- HaltvtllA 
description, which we by no means think it is, there cannot be 
a doubt but that if by such description she meant the estate in 
'question, it may well pass by such designation. So as to the 
other objection, that the right of entry of the lessor of the plain- 
tiff is tolled by the descent from Thomas Danvers to the defend- 
ant James Danvers, his son and heir; two satisfactory answers 
have been given : that the objection does not apply to copy- 
holds, or customary estates, where the freehold is in the lord ; 
nor to cases where the party has no remedy but by entry. In 
like manner to the objections on the ground of the statute of 
limitations ; the estate having been in the hands of a tenant 
till 1800, holding under a lease granted by the testatrix, is a 
sufficient answer ; for during that lease the lessor could not 
enter or support an ejectment : and if a forfeiture were com- 
mitted, she was not obliged to enter for the forfeiture. 

But the point upon which the Court entertained a doubt, 
and on which they desired a further argument, was, how far [ 322 ] 
the will, as stated in the case, could be considered as a will in 
writing within the terms of the surrender to the use of her will % 
and whether such will must not, under the 7th and 9th sections 
of the statute of frauds, be signed by the party, as thrown out 
by Ld. Kenyon in Doe ex dem. Tempest v. Dancer , (a) and ac- 
cording to what is reported to have been said by Lord Hardwicke 
in Tvffnell v. Page ; that when such will is in writing and signed 
by the party, that is sufficient for such purpose. But we are 
now satisfied that a will to direct the uses of a surrender of a 
copyhold, or of a customary estate passing by surrender, is not 
within the statute of frauds, and needs not be signed, unless 
such signature be required by the terms of the surrender to the 
use of the will. We are not at liberty now to agitate the 
question, whether immediately after making the statute of 
frauds it might not have been the sounder construction to have 
holden that copyholds were comprised within the general words 
of the 5th and 6th sections of that act, “ All devises and be* 

0) This was in 1796. A compromise was recommended by Lord Kenyon 
and acceded to. 


quests 
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1806. quests of any lands or tenements,” an uniform course of de- 
DorTcook c,s * on s ^ nce that statute has fixed the law not to be shaken, that 
against the land passes by the surrender and will, taken together, in 
Danvers* the same manner as if the devisee’s name were inserted in the 
surrender, and does not pass by the will. And on that account 
a will of copyhold land is holden not to be a devise or bequest 
of lands oo: tenements within the Stli and 6th sections of 
the act. The 7th section requires all declarations or crea- 
tions of trusts or confidence of any lands to be manifested 
and proved by some writing signed by the party who is by 
law enabled to declare such trust, or by his last will in writ- 
[ 323 ] frig. And section 9th requires all grants and assignments of 
any trust or confidence to be also in writing, signed by the 
party granting or assigning the same, or by such last will or de- 
vise, It was contended on behalf of the defendant, that under 
these clauses of the act a declaration or creation of a trust, as 
also a grant or assignment of any trust, must be in writing signed 
by the party, or by will signed by the party: and that a will 
directing the uses of a surrender was a declaration or an assign- 
ment of a trust. The gentlemen who argued on the part of the 
defendant felt the difficulty of pointing out the particular sort 
of will required by these clauses to declare or to grant or assign 
a trust of lands : they felt that if they insisted on a will attested 
by three witnesses, they had to encounter every decision re- 
specting a will of copyhold, which had laid it down that a will 
attested by three witnesses was not necesssary : and in no clause 
of the statute is there to be found any description of a will of 
land other than such as shall be so attested. When the nature 
of the conveyance of a customary estate passing by surrender to 
the use of a will is considered, it will appear plainly, that such 
conveyance is not within the clauses of the act above referred 
to : a will of such customary lands is no creation or declaration 
of a trust, nor a grant or assignment of any trust ; but the sur- 
render and will together constitute a legal conveyance : there is 
no separation of the legal and equitable estate. The statute of 
frauds looked to no will of lands but such as should be executed 
and attested *as thereby directed. And having prescribed the 
necessary forms for a devise of lands or tenements, it then pro- 
ceeds to protect. in like manner the grant, declaration, or as- 
signment of the trust of any lands or tenements j evidently 
[ 324 ] alluding to an equitable interest in lands j and the terms ivill in 

writing 
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writing and such will or devise, used in the 7th and 9th clauses, 1806. 
must refer to such will only as the statute recognizes as a will D 0E "^f^ 00K 
of land, viz. a will attested by three or four witnesses. We against 
are therefore of opinion, that a will directing the uses of a 1*>anvers. 
surrender is not within any of the clauses of the statute of 
frauds. 

And that reduces this case to the only remaining question, 

Whether the will stated in this case fall within the terms of the 
surrender ? that is, whether it will be a will in writing ? The sta- 
tute of wills, 32 H. 8 . c. 1 . gave power to every person having 
lands, to dispose thereof by will in writing . Under this statute 
short notes taken by a lawyer from the testator’s mouth, for 
the purpose of being reduced into form, were holden to be a 
good will in writing, though the testator died before they were 
so reduced into form. 1 Anderson , 34. Many other instances 
are mentioned by Lord Coke. So 3 Leon, 79. 2 Keh. 128. 

And every decision on the statute is an authority as to what in 
the language of the law is a will in writing. And in Carey v. 

Askew, 2 Bro . Ch. Cas. and in a note to IVagstaff v. Wagstaff, 

2 r. Wms. 259., Lord Kenyon , when Master of the Rolls, sit- 
ting for the Chancellor, 9tli May 1786, determined that a draft 
of a will, the signing and publication whereof were prevented 
by the sudden death of the testator, was sufficient to pass copy- 
holds surrendered to the use of his will. The draft of the will 
on which that decision proceeded was produced to us at the 
time of the argument, and was as stated in the report in the 
note in 2 I J . Wins. For these reasons we are of opinion, that 
the instrument in question is a will in writing within the 
terms of the surrender; and that judgment must be for the 
plaintiff. 

Postea to the Plaintiff. 


Vor,. VII. 
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Wednesday, 
Feb. mil. 


Stead against Gamble. 


“Where to T N trespass, the plaintiff declared that the defendant at Leeds 
trespass at A, J- &c. with force and arms threw down, pulled up, burnt, 
down, 1 b«rn- S aiu * consumed by fire, and totally destroyed 40 perches of 
ing, and to- hedge or fence of the plaintiff, there then erected, standing and 
in^thlfplitm- being, whereby a Certain close of land of the plaintiff’s called 
tiff's hedge, Long close, was exposed to damage by cattle, &c. and the wheat 
nwtclri c there then growing was damaged and destroyed by cattle, &c. 
whereby, &c. Pleas, 1st, the general issue ; 2dly, as to the pulling up, throw- 
pWds^thc 11111 ^ 0W1 b an d destroying the said hedge of the plaintiff, the 
general issue, defendant pleads that the said hedge was before then wrong- 
ns^to^the 108 erG °t e( l and being upon a certain common, &c. over 
1 browing which the defendant prescribes for right of common in respect 
hccbu^ljc a cel *tain messuage, &c. ; and that the hedge had been wrong- 
cause ’it was fully erected on the said common, and inclosed that part from 
meted on u die rest, so that the defendant could not enjoy his[said common 
which he pro- as before ; and so justifies the pulling up and throwing down 
scribes for the hedge, and thereby in some degree destroying the same, 
nion X but doing as little damage as possible. The replication took 
issue is taken issue on the defendant’s right of common ; which was found for 
whidfis 1 ^ 11 ’ the defendant, and there was a verdict for the plaintiff on the 
found lbr general issue, with 20, v. damages. And the Judge not having 
verdict foi ,a certified, a rule was obtained calling on the defendant to 
the plaintiff shew cause why the Master should not tax the plaintiff his full 

with 20.v. , 

damage's oil ^ “ k * 

the general Lambc shewed cause, and contended that the special pica not 
M'lUdm £* .going to the whole trespass, being found for the * defendant, left 
special plea the case as if the gcueraljissue only had been pleaded ; and then-, 
cannot be unless the* Court could say that upon the face of the declaration 
taken into it was impossible for the Judge to have certified that the title of 


found for general issue, with 20, v. damages. And the Judge not having 
verdict foi ,a certified, a rule was obtained calling on the defendant to 
the plaintiff shew cause why the Master should not tax the plaintiff his full 

with 20.v. , 

damage's oil ^ “ k * 

the general Lambc shewed cause, and contended that the special pica not 
M^iteV/Vii ihf g°i n g t0 ^be whole trespass, being found for the * defendant, left 
special plea the ease as if the geueraljissue only had been pleaded ; and then-, 
cannot be unless the* Court could say that upon the face of the declaration 
taken into it was impossible for the Judge to have certified that the title of 
consideration (j ic i au( i was j n question, the plaintiff is not entitled to full costs 
the title' to* under the stat. 22 & 23 Car. 2. c . 29. s. 136., there being no 
the freehold certificate. And lie cited 2 Ventr . 180. 195. as in point; 
come in where to trespass qu. cl. fr. not guilty was pleaded, and also a 

question on justification ; the latter of which being found for the defendant, 
the declara- 
tion; and as on the declaration the freehold might have come in issue, and the Judge did 


M certify, the 

[ 326 ] 


is entitled to no more costs than damages. 
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and a verdict for the plaintiff on the general issue with damages 
under 40.?., he was denied his full costs, (a) The same prin- 
ciple applies on the other branch of the statute, in trespass for 
an assault and battery; if the defendant plead the general issue, 
and a justification as to the assault only, which latter is found for 
him, and a verdict for the plaintiff for less than 40s. on the 
general issue, and no certificate, the plaintiff is entitled to no 
more costs than damages. (/>) Otherwise if the battery as well 
as assault be justified, and a verdict for the plaintiff with da- 
mages under 40.?. (c) Now here it is charged that the defend- 
ant threw down, &c. and burnt the plaintiff’# hedge, ///mi 
then standing and being, i. c. at Leeds, &c.; which was neces- 
sarily a local trespass, in which the freehold might have come 
in question. And as in Allan v. Grhimcay, (d) in trespass for 
throwing stones, &c. at the plaintiff’s windows of ills house 
and ] breaking the glass, &c. the damages being under 40.?. and 
no certificate, the plaintiff had no more costs than damages, 
because the defendant might have given liberum tenementum 
in evidence, and so the title to the house have come in ques- 
tion : so here tlic defendant might have shewn that the fence 
throw’ll down was liis own fence on his own land. 

Ilullock, contra. According to the construction put upon 
the stat. 22 & 23 Car . 2. if it either appear that the Judge 
could not have certified, or that upon the face of the pleadings 
the title oould not have come in issue, the case is not within it, 
and the plaintiff is entitled to full costs, though the verdict bo 
under 40$., and the Judge do not certify. Now upon these 
pleadings the title could not have come in question, as it might 
if only the general issue had been pleaded; for then the defend - 
ant might have proved that it was his fence. Jhit by the special 
plea the defendant alleges that the fence was wrongfully erected 
on a common upon which he had a right of common ; and the 
issue being joined on liis right of common it stood confessed 
upon the record that the fence was erected on the common ; 
and though if he had a right of common lie might justify the 
throwing it down to enjoy his right, yet lie could not justify 
the total destruction and burning of it, which therefore stood 

(a) All the cases arc collected in Ilullock on Costs, 04, 

(b) Page v. Creed , 3 Term Rep. 391. 
ic) Smith v. Edge, 6 Term Rep* 502, 

{d) Q Term Rep* 201, 

li 3 upon 


3-JG 

1800. 

Stk ,\n 
against 

Gamble, 


[ 327 ] 
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1806. upon the general issue. The whole record must he taken to- 
g TrAl> gether: and the special plea negatives any claim of the defend- 

against ant to the soil, so that the title to the soil could not come in 

Gamble, question, and the defendant as commoner could not meddle 
with the soil, according to Mason v. Ccesar , (a) Cooper v. Mar- 
shall, (b) and Sadgrove v. Kirby . (c) Then if this he not a case 
within the stat. 22 & 23 Car . 2., there not having been a cer- 
tificate against costs under the statute 43 KHz. c. 6. s. 2. the 
[ 328 J plaintiff is entitled to his full costs under the statute of Glouces- 
ter, according to Milbume v. Read . (d) 

The Court said they would look into the cases ; and now 
Lord ELLicNnonouc.il C. J. delivered their opinion. 

The question arises on the statute 22 & 23 Car. 2. c. 9. 
which says that “ in all actions of trespass, assault and battery, 
Ci and other personal actions wherein the Judge at the trial 
“ shall not certify, &c. that the freehold or title of the land 
“ mentioned in the plaintiff's declaration was chiefly in ques- 
“ tion, the plaintiff, in case the jury shall find the damages 
“ under 40.v. shall not recover more costs,” &c. Here the 
declaration states, that the defendant, at such a place, with 
force and arms threw down, pulled up, and destroyed 40 
perches of hedge or fence of the plaintiff, there erected , stand- 
ing and being, whereby, &c. And the construction on this 
statute has been that it relates only to the two species of action 
therein specially named, (e) of trespass, and assault and bat- 
tery; and that the action of trespass is confined to trespass quare 
clausum fregit wherein the freehold or title of the land may 
come in question : (/) And the question here is, Whether this 
be such an action in which the freehold or title could come 
in questipn ; for if it might, the damages being under 40s. and 
the Judge not having certified, the plaintiff can have no more 
costs than damages? But in this case there was, besides the 
general issue, a special plea justifying the prostration of the 
hedge, because it was wrongfully erected upon the defendant’s 
common, and debarred him of the exercise of his right of com- 
mon in tarn t amplo modo ; on which right of common issue was 
[ 329 ] taken and found for the defendant : and it was contended that 

(a) <2 Mod. 65. (b) 1 Burr. '265. (c) 6 Term Hep . 433. 

(d)<i I Vila. 3'2'2. 4, (e) Vide Rutlock on Costs , 41. 

(,/’) IK 05, &r. 

We 
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wc ought to take into consideration the facts stated in that plea 
and the finding of the jury thereon, in order to shew that the 
plaintiff’s freehold could not come in question. But wc are of 
opinion that we cannot for this purpose look to the facts 
stated in the plea : and therefore the inquiry reverts back to 
the declaration , upon which wc think that the freehold might 
have come in question: and that as the damages arc under 
40s., and there is no certificate of the Judge that the freehold 
did come in question, the plaintiff cannot have more costs 
than damages. Amongst other cases which arc collected in 
Mr. Hulloch’s book upon this subject will be found Sutler 
v. Cozens , 11 Mod. 198. and 6. Vin. Ahr. 357. in the margin; 
where in trespass for breaking the plaintiff’s lock upon his gate, 
the damages being under 40$. and no certificate, it was holden 
that the plaintiff should not have full costs ; for the lock was 
fixed to the post, and the post to the freehold, and therefore the 
freehold might have come in question. In another case, of 
Tomlinson v. White , Barnes , 121, in trespass for breaking and 
entering his the plaintiff's house, and breaking his cellar door; 
the jury having found for the plaintiff' as to the breaking the 
door 6d. damages, and their being no certificate, the plaintiff 
had only so much costs, because the door was fixed to the free- 
hold, which might therefore have come in question. Again, in 
Comb. 420. in trespass for pulling down a hedge, whereby the 
cattle of strangers entered and cat the grass ; where the hedge 
must be taken to have been fixed to the freehold ; the plaintiff 
lmd no more costs than damages. And in Hains v. Hughes , in 
the same book, p. 324. in trespass for entering the plaintiff’s 
close and cutting his cable, whereby he lost the use of his boat, 
the plaintiff having 2d. damages, had his full costs: but Holt 
said it would have been otherwise in an action for breaking his 
close and cutting his rails, for they are fixed to the freehold. Now 
this must be considered as an action of trespass quare clausum 
fregit, and destroying and burning the plaintiff’s hedge, which 
was part of the freehold, in which the freehold might have 
come in question ; and the damages being under 40$. and no 
certificate, there can be no more costs than damages. 

Rule discharged, (a) 


180(5. 

Stead 

against 

Gamble. 
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(") Vide Marlin v, Vullantc, 1 East, 350. 


Link 
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CASES in HILARY TERM 


IROfi. 


Wednesday) 
'beb. 12th. 

A defendant 


Line against Lowe. 


MipmsTxled 11 ^ HP®® Defendant, who was in custody on mesne process, 
for want of having been superseded for want of being charged in 

hemg charged execution within two terms after final judgment, was afterwards 

m execution u * 

within two taken in execution upon a writ of capias ad satisfaciendum 

icons a/hr issued upon the same judgment; whereupon a rule nisi was 
cannoulc obtained for setting aside the writ, and discharging the defend- 
agaiu arrested ant out of custody, for irregularity, with costs; on the ground 
cxeciutiuj] 1 m that the body of the defendant, having been once discharged 
upon the out of custody for want of being charged in execution in due 
ineni ;ilitcr * imc after final judgment, could not be taken again upon the 
if superseded same judgment; which was said to have been so ruled in Wright 
prcKve clings v * Kersivilf, ( (l ) and recognised in Blandford v. Foot .(b) 
in time before * Wood shewed cause, and said that this was a mere dictum 


judgment. 
*[ 331 ] 


in the cast* in Barnes, which was repeated in the other case, but 
ivas not the point in judgment in either case : for in the first, 
the defendant, who had been discharged out of custody on en- 
tering a common appearance for want of the Plaintiff's pro- 
ceeding to judgment in due time, was taken and holden in ex- 
ecution after judgment in the same cause : and in the last case 
the defendant w T as holden liable to be taken in execution in an 
action on the former judgment, having never been charged in 
execution before , though he could not be holden to special bail 
in such action. Then as the defendant would have been liable 
to have been taken in execution in an action brought upon the 
judgment, it is more beneficial to him to be charged in execu- 
tion on the same judgment, without the accumulation of the 
costs in the second action. 

Wigtey, in support of the rule, relied upon the distinction 
laid down in the books, that if the defendant be discharged out 
of custody before judgment, there he may be taken in execution 
after judgment : alitor if superseded after judgment : for which 
ho referred particularly to Impcijs Inslr. Cler ., (c) who refers to a 
note on thcSfulc of T. 2 Geo . 1 ., and this is supported by the cases 
before mentioned, and by Rose v. Christfield , (d) where the gene- 


(a) Barnes , 370. 

(b) °Cowjt. 72. ami vide Topping v, Ryan, 1 Term Rep. 27S. 

(t*) K. B. 4th edit, p, 523. (</) 1 Term Rep. 591, 

rality 
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1‘ality of tlie rule once contended for, that a prisoner once 1806. 
supersedable always continues so, was qualified and restricted 
to cases where he remains in the same custody and under the ,, gainst 

same process. Lowe. 


X 

Lord Ellenborough C. J. said that the Court would in- { 332 ] 
quire into the practice ; and the next day his Lordship said that 
upon looking into the book of Rules and Orders of K. B. there 
was a reference from the rule of T. 2 Geo . 1. (a) to a note 
which struck their notice, stating that if the defendant supersede 
for want of proceedings before judgment, yet the plaintiff may, 
after judgment obtained, take the defendant in execution : bid 
otherwise if the defendant supersede for want of charging in execu- 
tion ; (6) but no authority was quoted in support of it. That 
they had, however, found an express authority for it in Clarice 
v. Venner, M. 10 Geo . 2. reported by Sir George Cooke, in his 
Cases of Practice in C. B . p. 136. 66 A motion to discharge the 

defendant out of execution, who was before discharged for 
want of the plaintiff's proceeding to judgment; afterwards the 
plaintiff proceeded to judgment and took the defendant in ex- 
ecution. Mr. Justice Denton said he had consulted with the 
Justices of the King's Bench , and one of the Judges told him 
that the constant practice of that Court was , that where a defend- 
ant was discharged for want of proceeding to judgment, the 
plaintiff may afterwards proceed to judgment, and take him in 
execution thereon. But f the plaintiff had proceeded to judg- 
ment , and the defendant was discharged for want of being charged 
in execution, he shouldbe totally discharged-, and cannot after that be 
charged in execution” The same thing is said in Blandford v. Fool, 
which refers to Wright v, KerswilL We are therefore of opi- [ 333 ] 
nion, upon the authority of these cases, that the defendant, 
having been superseded for want of being charged in execution 
in due time after judgment, cannot now be taken again in 
execution upon the same judgment. 

Rule absolute. 

(a) There is no paging to the edition of 1717, but it is \\ '.’10 of edit, of 
1795. The quotation here made is from the former edilioft. 

( b ) There is no reference to any authority in the original edition : but a 
corresponding note in the edition of 1795, p.300. refers to Hall v. Hours , 

Ca$. temp . liardw. 244. which docs not go fully to the point in question. 


Dale 
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1800. 

Wednesday, Dau?, Qui Tam against Beer. 

Feb. 12 th. 

It is sufficient Plaintiff sued in debt, as well for himself as for the 

in a qui lam A p 00r 0 f the parish of West Moufseii in Surrey, to recover 

action to en- , , . . 1 , „„ ' •' J 

title the plea certain penalties upon the stat. 13 Geo. 2. c. 19. for entering a 

namesofthe runn * ,, £ P onC y* The Defendant put in a plea of nil debet, in- 
parties, with- titled, “ Walter Beer at the suit of Thomas Dale.” On which 
out the addi- the plaintiff signed judgment as for want of a plea, on the 
tam ° &c qU to ground that the plea was improperly entitled, this being a qui 
the plaintiff’s tam action, wherein the plea should have been entitled. Dale 
name. tam, & c. : and now, upon a rule for setting aside the 

judgment for irregularity with costs, which was supported by 
Header, and opposed by Lawes, 

The Court were of opinion that the judgment was irregularly 
signed ; that the plea was well enough entitled, without the 
addition of the character in which the plaintiff sued : and 
made the 

Rule absolute. 


MEMORANDA. 

AT the latter end of this Term Lord Eldon resigned the Great 
Seal, and was succeeded in the office of Lord High Chan- 
cellor, by the Honourable ThomasErskine, who M as created 
a Peer of the United Kingdom of Great Britain and Ireland 
by the title of Lord Erskink, Baron of Rcstormei Castle, in 
the county of Cornwall; and was afterwards sworn of His 
Majesty’s Most Honourable Privy Council. His Lordship 
took liis scat on the Bench of the Court of Chancery on the 
last Day of Term. 

Arthur Pjggotv, Esq. one of His Majesty’s Counsel learned 
in the law, succeeded the Honorable Spencer Perceval as 
His Majesty’s Attorney-General ; and was knighted. 

Samuel Ro. willy, Esq. one of His Majesty’s Counsel learned 
in the law, succeeded Sir Vicary Gibbs, Knt. as His 
Majesty’s Solicitor-General ; and was knighted. 

Tiioma? Jervis, Esq. M r as appointed one of His Majesty’s 
Counsel learned in the law. 
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1806. 


ARGUED a.m» DETERMINED 

IN TIIE 


COURT OF KING’S BENCH, 


IN 

Easter Term, 

In the Forty-sixth Year of the Rcigu of George III. 


Mr. Serjeant Lens and Mr. Serjeant Heat, having been ap- 
pointed His Majesty’s Serjeants learned in the Law, took 
their Seats within the Bar at the beginning of this Term : 
as did also Fraud Is Hargrave, Esq. on being appointed one 
of His Majesty’s Counsel learned in the Law, and Philip 
Dauncey, Esq. on having a Patent of Precedence. 


Turner against Richardson and Another, Assignees of 
Barber, a Bankrupt 


Thursday, 
April 2'itll, 


T HE Plaintiff declared in covenant as assignee of the residue Where as- 
of a term of 40 years and a half, holden unde^r the crown, tankmpfaS- 
in certain premises upon an indenture of * demise thereof, dated vertisol the 
1st January 1/89, made by a prior termor, through whom ^ c ^_ ccr- 

miscs, of 

which the bankrupt was lessee, for sale by auction, (witnout stating themselves to be the 
owners or possessed thereof) and no bidder offering, they never took possession in fact of 
the premises: held, that this was no more than an experiment to ascertain the value, whether 
the lease were beneficial or not to the creditors, and did not amount to an assent on the 
part of the assignees to take the term, or support an averment in a declaration in covenant 
against them by the landlord, that all the estate, right, title, interest, &c. of the bankrupt in 
the premises came to the defendants by assignment thereof \ * [ 33G ] 

he 
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he claimed, to Barber the bankrupt, for 34 years from the ciw 
suing Lammas , at the yearly rent of 132/. payable at Candlemas 
and Lammas , by virtue of which indenture Barber entered and 
,was possessed. The declaration then stated, that after Barber 
became so possessed of the premises, viz. on the 1st of January 
1790, all his estate, right , title , interest , and term therein came to 
theDefendants by assignment thereof duly made, by virtue of which 
said assignment the defendants entered into the demised premises and 
wet % e possessed thereof for the residue of the term, &c. and assigned 
for breaches an arrear of rent for three years, ending on Lam- 
mas day 1804, to the amount of 396/. 18s. which the defendants 
refused to pay ; and want of repair during the possession of the 
defendants. The defendants pleaded, 1st, that all the estate, 
right, 'title, interest and term of Barber on the premises, did not 
come to them by assignment thereof. 2d, That the defendants did 
not enter into the demised premises. 3d, That the defendants 
lucre not possessed thereof for the residue of the term. 4th, That 
Barber , being a trader, and indebted, &c. became a bankrupt, 
&c. and that his personal estate and effects were assigned and 
transferred by the commissioners to the defendants in trust for 
his creditors ; but that the estate, right, title, interest, and term 
of Barber in the demised premises, was not specified in the in- 
denture and assignment from the commissioners to the defend- 
ants as assignees as aforesaid, and never came to the defendants by 
assignment thereof, except to the assignees of the estate and effects 
in general terms of Barber the bankrupt; and that the defend- 
ants have not at any time hitherto taken possession of the demised 
premises . There was a 5th plea similar to the last, only stating in 
the conclusion that the defendants had not at any time hitherto 
entered into the demised premises; and a 6th similar plea, alleging 
that the defendants had not at any time hitherto consented or agreed 
to accejyt the estate, right, title, interest, and term of Barber of 
and in the demised premises, as part of his estate and effects; and 
a 7th similar plea, alleging that the defendants had renounced 
the estate, &c. and term of Barber , of and in the demised pre- 
mises from being to be considered as part of his estate and effects. 
Issues were taken on the three first pleas; and the plaintiff 
replied to the 4th, that the defendants did take possession ot 
the premises; to the 5tli that they did enter; to the 6th ; that 
they did agree to accept the estate of Barber ; and to the 

7th, 
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7th, that before they renounced, they accepted and were pos- 
sessed of the residue of Barber's term. The rejoinder took issue 
on the replications to the 4th, 5th, and 6th pleas ; and to the 
Replication to~the 7th plea, the defendants rejoined that they 
did not accept, nor were possessed of, the residue of the term 
before they renounced; and on that also issue was taken. 

At the trial before Chambre J. at the last assizes at Newcastle , 
Mr. Fenwick, the only witness, proved that he was employed 
as an attorney by the defendant in 1796* and by whose direc- 
tion he advertised the premises in question for sale. That there 
was a demand of about 500/. by the plaintiff, the landlord, on 
Barber , for the rent in arrear, and for the repairs of the property 
in question, which had been several times demanded; on which 
account Mr. Fenwick advised the defendants to advertise the 
property for sale, in order to try whether it were of any or what 
value, and whether it would countervail the charges upon it; 
and if it would produce sufficient to pay the landlord ; his de- 
mand being the principal object, as the other debts were mostly 
satisfied. Accordingly a sale was advertised (a) which was 
attended by Mr. Fen wick in company with Richardson, one of the 
assignees of Barber , and the property was put up in different 
lots to induce persons to bid ; but there was no bidder. 
Richardson said, that an offer had been made for a meeting- 
house (the principal part of the premises) ; but the offer was 
so small that Mr. Fenwick advised him not to accept it, as it 
would do nothing to liquidate the plaintiff's demand; and 
nothing was in fact ever received by the assignees for it. After 
this Mr. Fenwick advised a valuation of the premises, but being 
informed that they were worth nothing, he advised the defend- 

(") The advertisement was in these terms : u To be sold by public auction, 
at the house of II, 13., Pigmarkct , Newcastle-upon-Tyne , on Monday 19th Dec, 
1796, subject to such conditions of sale as shall then be produced, all those 
several messuages or dwelling-houses, one of them late the J Blue Bell public 
house, and ten shops, and also the Protestant Dissenting Meeting-house, 
rarsonagc-housc, School-room, waste ground, and premises, held by lease 
for 34 years and a half from Lammas 17H9, under Sir J, C, Turner Knt., 
situate in or near the Castle Garth, &c., let to different tenants at upwards 
of 2007. per annum. The respective tenants, on application, will shew the 
premises, and further particulars may be known by applying at the office of 
Messrs. Fenwick , Nczcgatc-strcet, Newcastle ” 
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tots, his clients, not to interfere with the property. Upon this 
evidence the learned Judge thought, as the defendants did not 
. appear to have taken possession, either actually or by receiving 
any rent, or to iiave ever paid rent cither to Sir J. Turner or to 
.the plaintiff who claimed from him, that the single circum- 
stance of endeavouring in the year 1706 to ascertain the value 
of the premises by the means stated by the witness, aud which 
appeared to have been done for the purpose of determining 
whether it were adviseablc for them on the part of the creditors 
to accept the estate or not, was not sufficient to affix upon the 
defendants tiie character of assignees of Barber , the bankrupt’s 
term, so as to render them responsible for the performance of 
the covenants in his lease: on which the plaintiff submitted to 
be nonsuited. In last Michaelmas term a rule nisi was obtained 
for setting aside the nonsuit, &c. on the ground that the 
assignees, by putting the premises up to sale, had taken to and 
treated them as their own, and could not afterwards renounce 
them because the bargain proved disadvantageous. And a case 
of Broome v. Robinson , tried before Lord Kenyon C. J. at West- 
minster, in December 1800, was cited ; where the plaintiff', the 
landlord of a house, brought his action for use and occupation 
from Lady-day to Michaelmas 1800* against the defendant, who 
was the assignee of a bankrupt to whom the house had been let. 
After the bankruptcy, in January 1800, the plaintiff applied to 
the defendant to know if he meant to take the bankrupt’s inte- 
rest in the house; to which the defendant answered, that if he 
did not let it by Lady-day, lie would give it up ; and at Lady- 
day the defendant paid the rent, and offered the agent the key. 
It was contended that the defendant, as assignee, was not liable. 
But Lord Kenyon C. J. held, that though he might have refused 
it at first, yet lie could not take it in part, and afterwards reject 
it when he found it would not answer, and lie could not let it. 
And the plaintiff recovered. 

Park aud Littlcdale now shewed cause, and distinguished this 
from the case last cited ; for there the assignee had refused at 
first to deliver up the premises when put to his election by the 
landlord. And* they referred to Bourdillon v. Dalton and 
others (a) where Lord Kenyon considered that the assignees of a 
bankrupt lessee were not liable for the rent, unless they had 


(rf) Peake's N. I\ Cas, 238, and 1 E>p. N. P. Cas. 233 . 


taken 
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taken possession of the premises. And in Eaton v. Jacques , (a) 

B tiller J. said that not even an absolute assignment was sufficient 
to charge an assignee without possession. Now here the 
assignees never took to the term, or ever had possession, either 
actual or implied, as by the receipt of rent. They only endea- 
voured to ascertain the value by advertising the premises for 
sale, as it was their duty to do, the result of which deter- 
mined them not to take to the lease. [Lord Ellenhorough C. J. 
before the advertisement for sale was produced, inquired whe- 
ther the defendants had therein held themselves out as the 
owners of the lease; which, it was suggested, might have been 
evidence to go to the jury : but upon the production of the ad- 
vertisement as before stated, nothing of that sort appeared. 

And as there was no bidding at the sale, no question arose as 
to the auction duty, as in the case of property bought in by the 
owner.] 

Cockell Serjt. and Richardson , in support of the rule, con- 
tended, that the assignees taking upon themselves the power of 
disposing of the premises, by putting them up to sale, was tan- 
tamount to tin actual possession ; and precluded them from say- 
ing that they had not taken to the lease; for unless they had, 
they could have no power of selling it. The landlord might 
not have chosen to have the premises put up to auction, if they 
were to be thrown back upon his hands. [Lord Ellenborough . 

All that does not vest in the assignees must remain in the bank- 
rupt.] Notwithstanding the doctrine laid down in Eaton v. 

Jacques, (which has often since been disputed,) (Z>) it is sufficient £ 341 j 
that there lias been an actual assignment in order to charge the 
assignee, without an actual entry. But particularly in the case 
of assignees of a bankrupt, in whom the law vests the property 
of the bankrupt; though they may renounce that which is not 
' beneficial. But they cannot make such renunciation after they 
have once assented to take the interest devolved upon them : 


$40 

1606. 


Turner 
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(a) Dmigl. 46] . 

(/') They .referred to Walker v. Reeves, Dough 46 1. v. Slone v. Evans, Sit- 
tings after Mick. 39 (i. 3., where .the question was, Whether the assignee 
were liable to the ground rent ; and Lord Kenyon said he could not sub- 
scribe to the doctrine laid down in Eaton v. Jacques . And vide what was 
said by the same noble and learned Judge in Wester del l v. Dale , 7 Term 
llcp. 3U\ 

aiul 
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and no stronger instance of such assent can be given, than hold- 
ing themselves out to the world as having power to sell it ; for 
no sale of property can take place but by the owner of it ; and 
it is merely giving the transaction a colour to say, that it was 
only an experiment to ascertain the value. At all events it was 
evidence for the jury. \he Blanc J. observed, that when the 
Judge gives his opinion upon the evidence, and the plaintiff 
' submits to be nonsuited rather than risk a verdict with that 
direction, he cannot afterwards object that any fact has been 
withdrawn from the consideration of the jury.] To which 
they said, that they had submitted in deference to the opinion 
expressed by the learned Judge, of the law arising out of the 
facts in proof. 

Lord Ellknborough C. J. This is an action brought by 
the landlord of certain premises against the assignees of a bank- 
rupt lessee, charging them with the breach of covenants, which, 
if they were assignees of the land, they would be liable to $ and 
in this action it is necessary, according to the usual form of 
declaring which has been pursued, to charge that the premises 
had come to the defendants by assignment, that by virtue thereof 
they had entered into and were possessed of the premises for the 
residue of the term ; and upon all these facts issues are taken. 
There was no proof of apy actual entry or possession by the 
defendants, and therefore the question comes to be raised upon 
the other issue, whether all the estate, right, title, interest, and 
term, of the bankrupt in the premises* came to the defendants by 
assignment thereof duly made ? Now it has been decided that 
assignees of a bankrupt are not bound to take what Lord Kenyon 
called (a) a damnosa hsereditas ; property of the bankrupt, 
which so far from being valuable would be a charge to the cre- 
ditors j but they may make their election : if, however, they 
do elect to take to the property, they cannot afterwards 
renounce it because it turns out to be a bad bargain ; according 
to what Lord Kenyon said in the other case of Broom v. Robinson . 
What then is the evidence, on which this issue is endeavoured 
to be sustained ? It appears that the assignees, being anxious 
to know whether it were worth their while to take to the pre- 
mises for the benefit of the creditors, made an experiment to 
ascertain their value. If the property were valuable to the 


(<*) In Bouniillm v, Dultgn uiul Others, ante, W* 



in the Forty-sixth Year of GEORGE III. 


349 


bankrupt’s estate they would have been guilty of a breach of 1806. 
duty to the creditors in abandoning it j and therefore it was 
their duty by making such experiment to ascertain that fact, agaimt 
For this purpose they published an advertisement, in which Richard- 
they did not state that the premises belonged to them j they do ‘ ,0N ‘ 
not even state for or by whom they are to be sold, but only 
generally that there is a saleable term. If a bidder had been 
found, and they had accepted the bidding, then that would 
have been evidence of their assent to take to the premises. But [ 343 ] 
no bidder offered himself. They therefore kept it in suspence 
to the time when the bidding was to be made whether they 
would take to the term or not ; intending, if a bidder offered 
whom they thought it worth their while to accept, they would 
take to it. No such opportunity occurred, and therefore there 
was no assent on their part to take to it. 

G rose J. The question is, as my Lord has stated it. Whe- 
ther the premises came to the defendants by assignment, that is, 
whether they were possessed by the defendants as assignees of the 
term ? The defendants stood in a different situation from per- 
sons in general. They were assignees of a bankrupt’s estate for 
the benefit of his creditors : and they were to consider whether 
it were for the benefit of the creditors that they should take to 
this property or wave it. On the one hand, if they entered 
and were possessed, they became liable to be sued upon the 
bankrupt’s covenants for rent and non-repair, which might 
amount to more than the value of the lease ; on the other hand, 
if the lease were valuable, and they did not take to it, the cre- 
ditors would have had a right to call upon them for neglect of 
their duty. In order therefore to ascertain the fact of the value 
they advertised the property for sale, without stating, how- 
ever, that it was in their possession ; it was no more thah making 
an experiment to ascertain whether the property were of any 
and what value. There were no bidders : it therefore turned 
out to be of no value to the defendants as assignees of the bank- 
rupt’s estate, and consequently they did not .take possession of ifj* 

The most which could have been left to the jury was, whether 
the defendants were in fact possessed of the premiles : and it is 
plain from the evidence that finding they were of no value they [ 344 ] 
never did enter into possession j and in the true sense of the 

_ issue 
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issue, the defendants were not assenting to the assignment of 
these premises to them. 

Lawrence J. It is admitted that some assent of the defend- 
ants to the assignment to them of the premises is necessary in 
order to charge them with the bankrupt’s covenants : and the 
question is. Whether there were any evidence of such assent ? 
It is said that there was, because they held themselves out to 
the world as the owners of the property which they were wil- 
ling to sell: but the act which they did does not amount to 
that : they did not by the advertisement engage that they were 
then the owners ; but only that if any person would become a 
buyer they would do that which would make a good title to it. 
Therefore if the question had gone to the jury, there was not 
sufficient evidence for them to find that the defendants had 
taken to the lease. The advertising for sale was a mere experi- 
ment to enable them to judge whether the lease were worth 
their taking; the result proved that it was not; and therefore 
they did not assent to the assignment of it to them, which assent 
is admitted to be necessary in order to bind them. 

Le Blanc J. The houses were in lease at the time, and 
therefore the assignees were not in the actual possession of them, 
and they never acquired a virtual possession by the receipt of 
the rents. Then when the law says, that assignees of a bank- 
rupt may take to the bankrupt’s property or not according as it 
is or is not beneficial to the creditors, the same law, in order to 
be consistent, must also say that they may do those previous 
acts which are necessary to ascertain whether the property be 
beneficial or not before they take to it. Then having done that 
in the present case which was the best way of ascertaining whe- 
ther the lease of these premises were beneficial or not by putting 
it up to Auction, and not having disposed of it, wc cannot say 
that they have taken to it as assignees of the term. It might as 
well be said to be a taking to the interest of the bankrupt in the 
premises if they had sent a surveyor to ascertain what the value 
pf the property was. . 

Rule discharged, 


The 
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1806. 

The King against The Bishop of Oxford. " Thursday, * 

April 24th. 


A Writ of mandamus issued in Michaelmas term last to the Tn ;l "lit of 
bishop ; which, reciting that the Rev. Isaac Knipe, clerk, 
had been ikjly nominated and appointed by the inhabitants of the should be 
township of P hiding ton, in the parish of Jmbrosden, in the county are^necessjiry 
of Oxford, or the major part of them, to be chaplain or curate of to shew that 
the church or chapel of Piddington ; anti that by virtue of sucli piyn^Voi a 
nomination and appointment lie ought to be licensed by the is entitled to 
bishop to officiate as chaplain, &c. and to enjoy all the privi- 
leges and profits belonging to the said place and office of chap- Ihciefore 
lain. And that after such his nomination and appointment lie 
did in due manner request the bishop to grant him his licence ; ordnuiy to 
yet that the bishop, well knowing the premises, See. refused, hccnseacu 
without reasonable cause, to license the haul J. A. &c. to the suted that he 


damage and grievance of the said J. K. as also of the inliabi- bccnduly^ 
tants of the said township ; therefore commanded the bishop to appointed by 
grant the said licence. Whereupon * a rule was obtained in the themhubamu 
last term, calling upon the prosecutor to shew cause why the to be curate l> 
writ should not be quashed for the insufficiency thereof appa- ot tl * e clu,rc h 
rent upon the face of it; inasmuch as it neither suggests a cus- y| lt 
tom for the inhabitants to elect a chaplain who was entitled to either the 
the use of the pulpit without the consent of the rector, nor the the Sector o. 
consent of the rector in case there be no such custom ; without «my enduw- 
one or other of which the mandamus would be against common }om fo^tlie* 
right and nugatory. inhabitants 

Mills and Manley now shewed cause against the rule. It is 
sufficient upon the face of this prerogative writ to state gene- and appuini- 
rally the right of the party applying ; but though any thing be 
omitted which ought to have been suggested, in order to entitle ed the writ, 
the party to what he prays, that, according to Lord Holt , in * [ 346 J 
Peat's ease, (a) will be good matter to return. That the party 
was dubito modo electus is all that is stated in a mandamus to p, 


corporation to admit and swear in a corporator. jSo the man- 
damus to the dean and chapter of Exeter , (b) to admit and swear 
in one Yolland to the office of one of the eight men of the parish 


(«) 6 Mod . 310. (6) Trem. P. C. 4 07. 

Vol. VII. 


s 


of 
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1808. of Ashburton in the county of Devon , merely states that he was 
Th “ g duty elected into the office : and the circumstances which went 
against to shew that lie was not duly elected were stated by way of 
T OxFcniD 1 ^ ansvvcr 111 ^ ie rcturrl * So a mandamus to the dean and chapter 
of Dublin , (a) to admit one to a stall in the choir, and a voice 
in the chapter, only recites that the party had been legally in- 
stituted and inducted to his stall and voice, which the dean and 
chapter had refused him : and they in their return state the 
' [ 347 y cause of that refusal. And in Re.v v, Ward , (6) where one of 
the objections taken to the writ (being a mandamus to the de- 
fendant to admit and swear in II. D . to be deputy registrar of 
the archbishop of York's Court) was that it was not averred in 
the writ that the defendant was the person bound to admit and 
swear in the deputy registrar; the answer given, which the 
Court appears from the report to have thought sufficient, was, 
that if Dr. TVard were not the person to whom the executing 
the writ belonged, he should have returned so. (c) They ad- 
mitted 


(а) 1 Stra. 530. and 8 Mod. 27. y . • 

(б) 2 Stra . 893. Fitzg . 123. and 1 Barnard , 252. 294. The writ in this 
case was directed to the defendant as commissaiy of the province of York. 
Ford's MS. 

(r) This was not the true answer which the Court gave to that objection ; 
for it appears from Mr. Ford's MS. (the best reports of that period, for the 
use of which I am much indebted to Mr. li. Ford his son) that F timer ob- 
jected that it was suggested in the writ that the commissary was bound to 
admit by his office, which he said was a usual clause in all writs of this 
nature, and that it was void unless it appeared that, the person to whom it 
was directed was obliged by his office to do the thing commanded in the writ. 
To this point see Tran. Entr. 452, 3, 4. 461. And it was said that no re- 
turn, but that he was the proper officer, would make the writ good ; for 
nothing shall be taken by inference to support a bad writ; for, were that al- 
lowable, much less would be requisite whereon to found a peremptory man- 
damus than an original one ; on which, he said, the Court always required 
an affidavit that the person to whom the writ was prayed was the proper 
officer to execute it, and that he had refused to do the act, which the 
Court might compel him to do by the writ: facts which he argued ought 
to be inserted in the writ. To which it was answered by Strange , that though 
ffie writ does not expressly say that Dr. Ward is the proper person to swear 
in Mr. Dry den, yet it speaks what amounts to a literal affirmation : for it 
recites that application had been made to him to swear in Mr. Dryden , and 
that he minus juste had refused it ; au expression very absurd, unless he were 

the 
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mitted that since the cases of Rex v. The Bishop of London , (a) 1806. 

Rex v. Field, (6) and Rex v. The Bishop of Exeter , (c) the Court ^ k 1ng 
would not grant a mandamus to the ordinary to license a lcc- against 
turer or chaplain to use the rector’s pulpit, unless the consent TheBiahopof 
of the rector were shewn, or a custom in the inhabitants to elect ^ XF0RD ’ 
without such consent; but they contended that it was sufficient 
if such a custom were shewn by affidavits, as it was in this case, 
founded on a deed in 1428 ; and not denied by any counter af- 
fidavits; and it was not necessary to be stated in the writ itself. 

[Lawrence J. If the inhabitants can only nominate Hie curate 
by a custom, how cau the Ordinary negative that in his return, 
if the custom be not stated in the mandamus ? Lord Ellenbo- 
rmigh C. J. It will be said in answer to a writ so framed as 
this is, that the inhabitants may have nominated the curate, 
but non liquet that the bishop is bound to license him ; for the 
only effect of such a nomination is to give the party a ground 
for asking the rector’s consent, without which the bishop can- 
not license him. Then should not such consent be stated in 
the writ calling upon the bishop to grant such license?] There 
is no iustancc of a mandamus being quashed for only stating [ 349 ] 


the officer for that purpose: as was another allegation in the same writ, viz. 
that his refusal was in contempt um domini regis. Besides, the mandatory part 
of the writ being in the disjunctive, either that Dr. Ward should swear in 
Drydcn , or shew good cause to the contrary, (as that he was not the proper 
person would have been ;) his returning another excuse for not obeying the 
writ is a plain indication that he is the proper person to do this act. He said 
that there were many writs without this averment; and particularly that 
between the King and Clapham , 1 Ventr, 110. as appears by the record, (of 
which he said that he had a copy.) The case of The Kvig v "Ipswich was 
mentioned, where a writ was directed to that corporation by a wrong name, 
and a return made by the corporation in their right one ; and Fihner argued 
that if the return in that case would not make the mandamus good, how can 
it do it in this ? 

Curia, We think the particulars before noted in the writ, and the matter 
contained in the return do sufficiently ascertain Dr. Ward to be the proper 
person to swear in Drydcn , &ic. 

(a) 1 Term Rep . 331 . ( b ) i Term Rep. 125 . (<*) 2 East, 462 . 


S 2 


that 
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1806. that the party was riebito modo electus. The frame of the 
The King writ * s as S enera l as a declaration in an action on the case, the 
against strictness of which has been much relaxed ; as in actions tor 
Th O»FOH°D ° f n °t S r ^ n( ^ n S com at an ancient mill, for toll, for a way, &c. it 
is sufficient to declare upon the plaintiff’s possession of the mill, 
or the toll, or the way, without setting out by what title he was 
possessed. [Lawrence J. I do not see the analogy between 
those cases and this, for a person may acquire rights from his 
possession : hut here the nominee is not in possession, but is 
seeking to acquire it. The difficulty is for the ordinary to 
deny in his return the existence of a custom which is not al- 
leged in the writ, to which such return is an answer. Where 
a mandamus issues to a corporation, to admit one to his free- 
dom, who claims it in right of having served an apprenticeship 
to a corporator, is it not always necessary to state in the writ, 
that by charter or prescription such persons were entitled to 
their freedom ? Lord Ellcnborough C. J. The writ assumes 
that nothing more is wanted to perfect the party’s right to a 
licence from the bishop than the nomination and election of the 
inhabitants ; whereas something else is required, either the 
consent of the rector, or a custom which supersedes the neces- 
sity of such consent.] The objection would apply to all cases 
where the writ states generally that the party was debito modo 
electus. (a) 

Sir V. Gibbs and Abbott, in support of the rule, observed upon 
[ 350 ] th e precedent cited from Trem . 467. that it appears by the 
report of the case in Shower , (ft) that the generality of that man- 
damus made it defective, and that a special mandamus was 
directed, which is to be found in the next page of Tremaine , 
wherein the custom is set forth. The distinction is this ; where 
the facts stated in the writ are sufficient, if not denied, to en- 
title the party to have what he claims, there it is no objection 
that they are stated generally : as if a mandamus to swear in 
one who has been elected freeman of a corporation state that 
the party was duly elected a freeman of the corporation, and 


(«) Precedents in Tremaine , 450 and 495 were referred to, the one for ad- 
mitting a mayor of a borough, the other for restoring a fellow of the college 
of physicians ; but in both these the party is stated to nave been debite electus 
secundum consuetudincm 7 &c. 

. ( 0 ) $ Aibo. 229. 


ought 
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ought to be sworn in ; as, if these facts be true, he ought to 1806. 
he sworn in, that general mode of stating his right is sufficient. ^’Tkinc 
B ut where it may be answered that admitting all the facts against ' 
stated to be true, yet that the party is not therefore entitled to * 

what he asks, that is an objection- to the writ itself. In this 
case the real question between the parties cannot be raised by 
the denial of any fact stated in the writ : for admitting Mr. 

Knipe to have been duly elected and nominated by the inhabi- 
tants to be curate, it does not follow that he has a right to of- 
ficiate without the consent of the rector ; which is not stated, 
nor any immemorial endowment or custom stated from which 
such consent is necessary to be implied ; and clearly the com- 
mon law docs not give him such a right. Where the common 
law casts a right upon the party duly elected by certain persons 
to an office, there it is sufficient to state his right by such elec- 
tion generally; but if he claim against common right, he must 
shew how. This distinction is pointed out by the difference of 
the precedents in the books. Therefore in Needham's case, (a) 
which was a mandamus to the archdeacon of Norwich to admit 
and swear Needham into the office of churchwarden, as the [351 
parishioners, by whose election he claimed, could only have a 
right to elect a churchwarden by custom, such custom is stated 
upon the face of the writ. If this were a declaration in an 
action on the case against the bishop for refusing to license, it 
would be demurrable for the same reason that this writ is bad; 
for though the plaintiff may recover if a sufficient title in him 
appear to the Court, though it be defectively stated, yet a 
defective title cannot be aided by any intendment. They also 
referred to Harm’s case, Trem. 471. Dunkin' s case, ib. 501. 
and Baker v. Baker , ib. 505. as instances, amongst others, of 
special writs of mandamus, disclosing all the circumstances on 
which the aid of the several writs was prayed ; and pjirticularly 
to Rex v. The Justices of the fF. R. of Yorkshire , ( b ) where a 
writ of mandamus to them, to make an order for the payment 
out of the county rates of the fees of the coroner for a peculiar 
liberty, was quashed, because the writ omitted to state that that 
liberty contributed to the county rates. And * Lord Kenyon 
said, that " the prosecutor should have alleged in the writ all 
those facts which were necessary to shew that he was entitled to 

(«) Trent, 469. (fc) 7 Term Rep, 52. 

the 
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1800. the relief prayed, and that he had a right to call upon the ma- 
The King that, f° r the non-performance of which he sued 

against out this compulsory writ. 

^ Oxtord^ L° r( l Ellenjiorough C. J. The bishop is required by this 
writ to do an act, which he is alleged to have refused doing in 
breach of his duty. The writ then should state those facts 
which constituted his duty, and induced an obligation upon 
[ 352 ] him in point of law to do the act required. But here it only 
states that J. Knipe , clerk, had been duly nominated and ap- 
pointed by the inhabitants of the township to be curate of the 
church, and that by virtue of such nomination and appointment he 
ought to be licensed ; but it states no consent of the rector, 
nor any endowment or custom which might entitle the party 
to the use of the church in virtue of such mere nomination of 
the inhabitants. In the absence then of every foundation of 
this sort can it be said to state even a primft facie title to call 
upon the bishop to grant his licence ? It is the well known 
law of the land, recognised in the cases referred to, that the 
rector has the exclusive right to the use of his pulpit, without 
some custom, or some other competent agreement with him, to 
induce a right in some other to interfere with that exclusive 
right. Nothing is here stated but the nomination and appoint- 
ment of the curate by the inhabitants; but it does not follow 
from thence that the consent of the rector is superseded ; the 
writ should have gone on to state either the consent of the 
rector for the time being, or something which supersedes the 
necessity of such consent. As to the precedents referred to, 
where debito modo electus lias been deemed sufficient to found 
the party’s claim to be admitted and sworn in a member of a 
corporation : if there has been a due election of him, it fol- 
lows that* he is entitled to be admitted and sworn in. So in 
declaring in ease for a right of way appurtenant to a bouse, it 
is a sufficient primal facie title if the party be in possession of 
the house to which such right of way is appurtenant. But this 
is quite a different case, not depending upon possession ; and a 
declaration in case in this general form against the bishop for 
refusing his ftcence would be demurrable. There is no primii 
[ 353 ] facie title stated, which would be sufficient, to call upon the 
bishop to make a return : the writ therefore must be quashed. 

Per Curiam, Writ quashed, (a) 

(a) Sec the same case upon another point, post. 


The 
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The' fting against The Company of Free Fishers ami Thursday, 
Dredgers of Wijitstable, in the County of Kent. *Vi/25th. 

A Rule was obtained in the last term calling on the Company where a cor- 

to shew cause why a writ of mandamus should not issue, P oril t«r, who 
J 'vas entitled 

commanding them to restore TVm. Adlcy to the office ot a tree- to divide a 

man of the said company. This was grounded upon an 

davit of Adlcy , stating, that the company was incorporated by of a fishery 

virtue of an act of the 33 O'. 3. c. 42. and that as a freeman w ^ c * 1 tlie 

corporators 

he was entitled to a proportionate share ot the concerns of it. worked and 
That before the incorporation he was and still is one of the les- c j\i°yecl in 
sees of a certain oyster ground calk'd the Sea Salter Ground , *J as suspended 
from the (lean and chapter of Canterbury . That by the said h° n .' thejier- 
act all the powers before belonging to and used by the gom- J)r!> is \inti l * S 
puny, amongst others that of making by-laws for the regulation paid % a 
of their fishery, were vested in the corporation. That the fn^osed^ by u 
custom of the company in working their oyster grounds and l\v-law, with 
dividing their profits is, that during the season for the dredg- which he whs 
ingof oysters, every member, either personally or by deputy, is charged, the 
obliged, on certain days appointed by the foreman, the prin- , f jj“ 
cipat officer of f;he*company for the time being, to dredge such a damns to ?r- 
quantity of oysters as the foreman direct*, which is called a ^ llli 
stint, and to deliver the same for the benefit of * the company ; being still an 
thereupon the foreman pays the member a certain sum for the 
day’s work. That the money arising from the sale of the oysters medyTjy an 
is then applied to the payment of the interest of debts due from ^ ,0 ^ r *° r 
the company, and the residue divided amongst the members, against any 

That on the 22d of July 1805, at a manor court, *it was or- U [ ,( J 

J . .cd him m 

dered, that if any freeman should engage in the business of the lawful 

sending ovsters to market for sale from any oyster grounds on peweption 

_ , t 0 , , i of his profits, 

the Kentish shore, or work the same, &c. other than the oyster (if p 1( , by- 
grounds of the company, such freeman should forfeit 10/. for 1*^ ^tre ^j lc - 
the use of the company ; and if he should refuse to pay the fine (j a cr ’ e not: 
to the water-bailiff of the manor for 24 hours alter demand by pblty of a 
such water-bailiff, such freeman so neglecting or refusing shall Q ; r j ia( j ^ oeil ’ 

unlawfully suspended) or, considering ihc corporators as partners in the fishery, be having a 
remedy in equity lor liis share of the partnership funds unjustly withholden from him. 

* [ 354 ] 

from 
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1800. 

The Kino 
against 
The Free 
[Fishers, &c, 
of 

Whit- 

stable. 


[ [ 355 ] 


from (henceforth , and until such fine he paid, he wholly excluded 
from all share of the profits to be made thereafter by or from the 
joint trade in oysters of the freemen of the company /, and such 
profits should in the mean time be divided as if such freeman so neg- 
lecting or refusing had wholly ceased to be a freeman of the said 
company, fyc. That the deponent, as such freeman, on the 29tli 
of October last, performed his stint or day's work in the com- 
pany’s fishery, and delivered the oysters according to the cus- 
tom, and thereby became entitled to receive from the foreman the 
sum of 6s. which sum he demanded of the foreman, who re- 
fused to pay him ; alleging as a reason for such refusal, that he 
should abide by the order of the Court, and should not pay the 
deponent until he had paid the 10/. agreeable to the order of 
Court, for working and holding another oyster ground. That 
the water-bailiff bad also demanded of him tlie 10/. fine, which 
he refused to pay. The deponent then swore that he had had 
no notice of the holding of any meeting of the company, at 
which he was adjudged to have offended against any order of 
the Court; nor was he summoned to attend, or had notice of' 
any complaint against him for any breach of any order of Court ; 
nor was called upon to make any defence against any charge, 
or to shew cause why he should not pay the 10/., or why he 
should not be removed or suspended from his office of freeman, 
&c. And that by the said proceedings of the company and of 
their foreman, he is deprived of his share of the profits of the 
company. In answer to this, there was an affidavit on the 
merits, as to the offence committed by Adley within the by- 
law, and his being summoned to attend the Court before the 
fine was imposed ; but this was not entered into : for 

Sir V . Gibbs and Baylrn/ Seijt. on shewing cause, objected 
that at all events the application for a mandamus to restore 
Adley to his office was premature, as he was not removed from 
his office, but only suspended from the receipt of certain profits 
attached to it, for which no mandamus lies, (a) That in 

effect 

(«) Ilex v, The approved Men of Guildford. 1 Lev. 162. 1 Kcb. 868. 880. 
The mandamus was at first refused to restore one to his office who was sus- 
pended : but in the following year he appears to have been restored. 
T. Rtty. 152. and 2 Keb. 1 . And vide The King v. The Mayor , 4r. of Lon- 
don, 2 Tcnp Rep . 177., where the Court seemed to doubt whether a man- 
damus 
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ellect. this would be a mandamus to the company to pay him 1806. 
6s., for which, if the foreman unjustly refused payment, an 
action would lie to recover it. against 

Shepherd Sent. Wood and Dampier , In support of the rule, T* 1 *' Free 

. i ' L i i r Fishers, &c. 

said that as the perception or the profits was the only mode ot ot - 

enjoying the franchise, to suspend the party * from this was in Whit- 
effect to suspend him from his office : and the by-law declares, ^ j 
that until the fine be paid, " he shall be wholly excluded from 
all share of the profits, &c. as if he had ! wholly ceased to he a free- 
man of the company .” That there was as much reason for grant- 
ing a mandamus to restore one unjustly suspended , as one un- 
justly removed from an office; the effect being the same. 

Lord Ellknborough C. J. The party, notwithstanding this 
suspension, has still a right to attend and vote at corporate 
meetings : the suspension therefore is not equivalent to a 
removal from his office: but he is left in possession of his office, 
and only excluded from participating in the profits. Then if 
he be legally entitled to receive his share of the profits, he may 
have his action for the tort against those who disturb him in 
the perception of them. If it were a proper case to grant any 
mandamus at all, it should be a mandamus to the company to 
pay him the 6s. his share of the profits, which is withholdeu 
from him ; for that is the specific grievance, which he has to 
complain of. 

Lawrence J. asked what remedy the party would have had if 
the foreman had, of his own accord, refused to pay him the 
6.s*. ? To which it being answered, that the fishery being in 
the nature of a partnership, he must have gone into equity ; 

Lawrence J. said that the same remedy was open to him now. 

Per Curiam , Rule discharged. 


damns might not go to restore an officer to the exercise of his functions if it 
appeared that he was suspended without just cause. 


SrENCKLlSV, 
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Spenceley, qui tam, against Schulenburgii. 

T N an action fhr usury in a certain agreement, notice to pro- 
duce the agreement was served on the Defendant’s attorney, 
but the witness who was called at the trial to prove the service 
of the notice could only speak to having delivered a certain 
paper to the defendant’s attorney, the contents of which he did 
not know : and the production of the paper having been de- 
manded in Court and refused, it was proposed on the part of 
the Plaintiff to call the defendant's attorney, then in Court, as 
a witness, to prove the contents of the paper with which he 

hands of his j )a( j b een serve( ] in order to substantiate the notice to produce 
client; the . . 7 1 

privilege of the original agreement, and to let the plaintiff into parol avi- 
on! Extend ^ el,ce ^ not produced* Lord Ellenborough however, at the 
ing to cx- trial at the sitting after last Michaelmas term at Westminster , on 
elude thesis- objection taken, inclined to think that the defendant’s attorney 
any fact com- was not bound to disclose the contents of the paper, which he 
municated had become acquainted with in his confidential character of 
tially to "the attorney; and the plaintiff was thereupon nonsuited. A rule 
witness in nisi was obtained in the last term for setting aside the nonsuit 
of C his h attor- r am * having a new trial, on the ground that the contents of the 
ney. notice with which the attorney had been served by the adverse 

party, not being a fact communicated to him by his own client, 
there could be no breach of confidence in his declaring it. 

Garrow, Reader , and Dillon , now shewed cause. It is in 
vain to say that the defendant’s attorney was not bound to pro- 
duce the notice in Court, (which w r as admitted) if he were 
[ 358 ] compellaSle to supply the defect of the plaintiff’s evidence by 
giving testimony, himself as to the contents of it. This was a 
communication made to him as attorney for the defendant in the 
cause , which he is restrained by the privilege of his client from 
disclosing. The privilege identifies the attorney with his client 
as to all matters which he knows only in his character of at- 
torney ; and ill papers delivered to him by the adverse party as 
attorney become the documents and property of his client, and 
he cannot disclose the contents of any such from whatever 
quarter derived. 

Sir V. Gibbs and Burraugh contra were stopped by 


1806. 


Friday, 

April 25th. 

An attorney 
is hound to 
disclose, 
when called 
as a witness 
hy the ad- 
verse party, 
the contents 
of a notice 
which he re- 
ceived to 
produce a 
paper in the 


Lord 
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Lord Ellenborough C. J.; who said that he had great 1800. 
doubt at the time he rejected the witness, and was afterwards Sp JJTTjT, 
satisfied that he had acted hastily. That the privilege was re- q U j tani 
stricted to communications, whether oral or written, from the "gainst 
client to his attorney, and could not extend to adverse pro- 
ccedings communicated to him as ail attorney in the cause from 
the opposite party, in the disclosure of which there could be no 
breach of confidence. Here the attorney did not even acquire 
his knowledge of the contents of the paper from his client, 
even if that would have made a difference, which might be 
questioned, but he received the paper himself : and his privi- 
lege of attorney only extends to confidential communications 
from his client, and not to communications from collateral 
quarters, although made to him in consequence of his character 
of attorney. 

Per Curiam, Rule absolute. 


Orr and Others against Maginnis. 

J [ 359 ] 

ri^HIS was an action by the Payees against the drawer of a ptoof'ofa^ 11 

A bill of exchange, drawn by him at Demerara , on the 25th protest for 

of January 1802, upon Messrs. Mullian , Lennox , and Co. °f ance^f a tJ 

Liverpool , for 172/. 18$. Id. payable at 90 days sight to the reign bill of 

Plaintiffs or order : which bill the declaration alleged to have cxc * lan 8 c is 
* necessary to 

been duly presented to Mullian and Co. for acceptance, on the enable the 

19th of July 1802, and refused to be accepted, and after- P a y ee to re- 
wards when it became due and payable on the 22d of October ^ drawer, 
1802, was alsa presented for payment, and refused to be paid ; antl that the 

1 want ot it is 

not supplied 

by proof of a noting for non-acceptance and a subsequent protest for non-payment. But 
whether or not the protest for non-payment be sufficient in such case, where the holder, 
after a refusal by the drawee to accept, presented it for payrfterit when due, and was refused 
payment, at any rate the holder is bound to give notice to the drawer of the non- acceptance ; 
without which the original payee, to whom the bill was returned, cannot recover against 
the drawer ; and it is no excuse for not giving such notice that the drawer had no effects 
in the drawee’s hands at the time when the bill was refused acceptance or afterwards, 
if he had some effects (to whatever amount) in the drawee’s hands when the bill was 
drawn. 

and 
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Orr 

agidmt 

Maginnis. 


[ 360 ] 


and thereupon the said bill was in due form of law protested 
for non-payment thereof ; of which premises the Defendant had 
notice. And then it averred, that at the time of making the 
said bill, and from thence until and at the time when the same 
was so presented to M. and Co. for payment, M. and Co. had 
not any effects in their hands of the defendant’s, by means of 
which premises the defendant became liable to pay to the plain- 
tiffs the sum in the bill specified, together with interest, da- 
mages, and charges thereon, amounting to 272 /. 18s. Id. when 
requested, and being so liable, promised to pay, &c. There 
were also the common money counts. Plea non assumpsit. 

At the trial before Lord Ellenborough C. J. at the sittings 
after last term at Guildhall , it appeared that the bill in question 
had been drawn by Maginnis, the captain of a ship engaged in 
the African trade, on Mullian and Co. for the amount of stores 
furnished to the ship at Demerara. That at the time of the bill 
drawn the defendant had effects (but to what amount did not 
appear) in the hands of the drawers, but in May 1802, his 
whole balance, amounting then to 116^., was paid to him by 
them, having then no notice of his bill ; and in July , when 
the bill was presented for acceptance, and up to the 22d of 
October , when it was presented for payment and refused, the 
drawees had no effects of the drawer in their hands. The bill 
was noted, but not protested for non-acceptance ; but when refused 
payment in October , was regularly protested for non-payment : 
but no notice was given to the drawer of the non-acceptance, 
he not being then to be found, and having no settled place of 

residence : but at that time the bill was in the hands of one of 

* 

the subsequent indorsees to whom it had been negotiated, after 
having been indorsed and passed off by the plaintiffs ; which in- 
dorsee afterwards returned the bill under protest to the plaintiffs, 
and received from them the amount of it with the expcnccs. 
The plaintiffs were nonsuited at the trial for want of proving a 
protest for non-acceptance, and for want of notice to the drawer 
of non-acceptance. 

Taddy now moved to set aside the nonsuit and have a new 
trial, and corftended first that a protest for non-acceptance was 
not necessary : and here it was noted for non-acceptance, and 
afterwards protested for non-payment; which is sufficient. 
[Lord pllenborough C. J. It has been expressly decided that a 
protest for non-acceptance of a foreign bill of exchange is ne- 
cessary 
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oessary to be proved.] (a) In Goostrey v. Mead (h) it, was con- 
sidered that the noting should be at the time, yet that the protest 
might be drawn up any time afterwards : and it was compe- 
tent to the party to wait till the time of payment came, and on 
the drawer’s refusal to pay to protest altogether tor non-pay- 
ment. [Lord R/lenborough C. J. But here there was not only 
no protest for non-acceptance, but no notice of it to the drawer.] 
2 dly, Notice of 11011-acceptance was not necessary, because it 
appeared that the drawer had no effects in the hands of the 
drawees, either at the time when the bill was presented for ac- 
ceptance and refused, or at any time afterwards ; and that ac- 
cording to Bickerdike v. Hallman , (c) Goodall v. Dailey , (d) and 
Rogers v. Stephens, (e) supersedes the necessity of notice, and 
consequently of protest. And it cannot make any difference 
that the drawer had some effects in the drawee’s hands when 
the bill was drawn, as he withdrew them afterwards before the 
bill could be presented, of which he must have been apprised, 
and therefore he could receive no injury from the want of notice. 
And at any rate the want of notice ought not to affect the plain- 
tiffs, who had not the bill in their hands at the time of the 
dishonour. 

Lord Ellen borough C. J. The case of Bickerdike v. Boll- 
man went on the ground that the drawer had no effects in the 
hands of the drawee at the time of the bill drawn , and the other 
cases followed on the same ground ; but no case has gone the 
length of extending the exemption further, to cases where the 
drawee had effects of the drawer in his hands at the time of the 
bill drawn, though the balance might vary afterwards, and be 
turned into the opposite scale ; and I know that it has been a 
subject of regret with the very learned person who was counsel 
for the plaintiff (/) in that case, that the old rule requiring no- 
tice to be given in all cases to the drawer of the non-acceptance 
.of his bill was so far broken in upon. But I shall anxiously 

(а) This was decided in Gale v. Walsh, 5 Term Rep . 239. and vide 
Rogers v. Stephens, 2 Term Rep. 714. ; in which latter case there was a 
subsequent protest for non-payment ; but the case was decided principally 
on the ground that the drawer had no effects in the handsjof the drawee at 
the time. 

(б) At Westm. 1751, Bull, N. P. 271. (c) 1 Term Rep. 405. 

( d ) lb. 714. per Buller J. (e) 2 Term Rep . 713. 

(J) The present Mr. Justice Chambrc . 


i8(m. 


Okr 

against 

M.UJINNIS. 


[ 3G2 ] 


resist 
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1806. resist the further extension of the exemption. The case is dif- 
ferent when there are no effects of the drawer in the hands of 
against the drawee at the time, because the drawer must know that he 
Mauinnis. i s drawing on accommodation: but if he have effects at the 
time, it would be very dangerous and inconvenient, merely on 
account of the shifting of a balance, to hold notice not to be 
necessary: it would be introducing a number of collateral 
issues in every case upon a bill of exchange, to examine how 
the account stood between the drawer and drawee, from the 
time the bill was drawn, down to the time it was dishonoured. 
The holder is not bound to present it for acceptance till due : 
but if he do, and it be refused acceptance, he is bound to give 
notice to the drawer, in order that he may take the necessary 
measures to withdraw his effects if they continue in the 
drawee’s hands. 

Per Curiam , Rule refused. 


[ 363 ] 

Saturday , Roe, on the Demise of West, against Davis. 

April lifitli. 

In ejectment PT1HIS was an ejectment brought upon the forfeiture of a 
«Tre- eiury * in ^ lease (according to a proviso therein) for non-payment of 
a lease on rent. At the trial before Lawrence J. at Gloucester , the Plain- 
ly''™' tiff, not having given notice to the Defendant to produce the 
against the original lease, produced the counterpart, the execution of 
thefease 0t w hich he proved by the subscribing witness. It was objected, 
proof by the that the lease itself ought to have been produced, or notice 
counterpart 6 S iven to ^ ie defendant to produce it, without which the coun- 
of the lease, terpart executed only by the lessee was not legal evidence of 
scribin^wit ^ ie ^ ease > ^ ie proviso for re-entry in default of payment of 

ness, is suf- 
ficient proof of the holding upon the condition of re-entry in case of non-payment of rent. 
And wnere the witness who proved the demand of the rent had a power of attorney from 
the lessor for that purpose, which he notified to the tenant and had ready to produce ; 
held sufficient, though he did not produce it at the time of the demand ; the tenant not 
questioning his authority. The Court will not, after a trial, stay the proceedings on pay- 
ment of the rent, &c. the stat. 4 G. 2. c. 28. only warranting such applications before trial. 
And that statute is not confined to cases of ejectment brought after half a year’s rent due 
where no sufficient distress was to be found on the premises . 


rent. 
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rent. And this case was endeavoured to be distinguished from 1806. 
Burleigh v. Stibbs , (a) where the part of an indenture executed ^ sr 

by the master, wherein it was recited that A . B. had put him- ^against** 
seif apprentice to him, was holden to be evidence of such a Havis. 
binding in debt against the master for a penalty on the st. 8 Ann. 

<*. 9. for not inserting the true consideration in the indenture. 

But this is attempted to be made evidence against a third per- 
son, no party to the instrument. 2dly, It was objected at the 
trial that the demand of the rent had been made by the witness, 
who told the defendant that he had a power of attorney from 
the lessor of the plaintiff for that purpose ; but though it ap- 
peared that the witness had such a power of attorney with him 
at the time, yet it was not produced to the defendant, which 
it ought regularly to have been ; especially to induce a for- 
feiture; for otherwise the defendant might not be assured that 
he had the authority he assumed to have. These objections [ 364 ] 
were over- ruled at the trial, and the plaintiff recovered a ver- 
dict; which 

Abbott now moved to set aside and to enter a nonsuit ; and 
stated the same objections again. 

Lord Ellen borough C. J. as to the first ground. The ac- 
knowledgment of the original lessee (from whom the defendant 
claims) under his seal, that he held these premises under his 
landlord, upon the conditions and covenants therein expressed, 
was sufficient evidence of the holding upon such terms against 
one holding under the lease. And upon the second ground ; 

It was necessary that the person who demanded the rent should 
be clothed with a proper authority to do so, and that he should 
notify it to the tenant ; and it appears that he had such an au- 
thority, and that he did notify it to the tenant, and that he had 
a present power of satisfying him of the truth of it ^ but if the 
tenant were satisfied without the production of the power of 
attorney, it was not necessary to produce it. 

The other judges concurred in refusing the rule. 

Abbott afterwards obtained a rule, calling upon the lessor of 
the plaintiff to shew cause why it should not be referred to the 
master to compute what was due for rent, and why, upon pay- 
ment of the sum so found due, together with tlfe costs of the 


(a) 5 Term Rep. 405. 


ejectment 
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[ 365 ] 


[ 366 ] 


ejectment and of this application, the proceedings should not 
be stayed. 

Wigley opposed it upon the ground that the st. 4 Geo. 2. c. 28. 
only admits of such an application before trial, to avoid the 
expense and delay of a trial ; but not where the landlord has 
been driven to trial, as in this case. 

Abbott , in support of the rule, said, that before that statute 
the Court exercised a discretionary power in these cases of 
staying proceedings any time before execution executed, which 
power the legislature did not mean to take away, but only made 
it compulsory on the Court to exercise it, if the tenant applied 
before trial. The cases of Downes v. Turner , (a) Phillips v. 
Dolittle , (A) and Smith v. Parke , (c) were before the statute ; 
and probably so was Goodtitle v. Holdfast , (d) E . 4 G. 2. no 
mention being there made of the statute. Here indeed there 
was a trial, but that was because the ejectment was brought 
for another breach of covenant, as well as for non-payment of 
rent, (e) [Le Plane J. It was still competent for you to have 
applied to the Court before trial upon the breach for non-pay- 
ment of rent.] He then admitted that he had not been able 
to find any case since the statute where such an application had 
been granted after trial : but he said it would be more prejudi- 
cial to the landlord to drive the tenant into equity. And finding 
the Court against him upon the wording of the statute, he ob- 
jected that the statute only applied to cases of ejectment 
brought after half a year's rent due, where no sufficient distress 
was to be found upon the premises . 

Lord Ellen borough C. J. The statute is more general in 
its operation; for though the 4th clause has the word such 
(such ejectment,) yet the second clause to which it refers is in 
the disjunctive ; stating first, that in all cases between landlord 
and tenant, when half a year's rent shall be in arrear, and the 
landlord has a right of re-entry for non-payment thereof, he 


00 Sulk. 507 . (6) 8 Mod . 345. (c) 10 Mod. 383. 

00 2 Stra. 900* 

(r) The plaintiff at the trial only went on the breach of the covenant 
by non-payment of rent, on proof of a demand of rent and non-payment. 
And vide loured. Wit furs v, Stut'dy, II. 1752, Bull N . P. 97 . 

, may 
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may bring’ ejectment, &c. or in case the same cannot be legally 1800. 

served, &c. or'in case such ejectment shall not be for the reco- „ TTTr 

9 , . , RoKd.Wz.ST 

very of any messuage, &c. and m case ot judgment against the uaaimt 

casual ejector or nonsuit for not confessing lease, entry, and i)AVIS * 

ouster, it shall appear by affidavit, or be proved upon the trial, 
in case the defendant appears, that half a year’s rent was due 
before the declaration served, and that no sufficient distress was 
to be found on the premises, and that the lessor had power to 
re-enter 3 then, ami in every such case , the lessor in ejectment 
shall recover judgment and execution, &c. It may perhaps be 
true, that before the statute a practice obtained in this Court 
of relieving the tenant up to the extent contended for ; but it 
appears by the words of the act, that the legislature only meant 
to legalize that practice to a certain extent, namely, upon the 
application of the tenant before trial. If therefore we were 
now to extend the same relief to him after trial, wc should be 
exercising the function of legislation instead of judicial con- 
struction, and should depart from the line which the statute 
has drawn. 

Per Curiam , Rule discharged, (a) 

(a) Vide Anon. Salk. 'JUT. which cites Combe v. Mayo, in Lord Hales lime. 


Dawson and another against Atty. 


,[ 367 3 

Saturday 9 
Ajnil 2(ith. 


PT1HIS was an action on a policy of insurance, made in general Goods in- 
terms “ on goods on board the ship called the Hermon” a °(Lr- 
at and from 
eight guinea 

a loss by capture. At the trial after last term at Guildhall , be- out any ad- 
fore Lord Ellenborough C. J. it appeared in evidence that on a country, and 

* not repre- 

sented to be of any particular country at the time of the policy subscribed, though the 
broker had before said she was an American , when the ship was subscribed, and though she 
were in fact an American, need not be documented as such : and therefore in case of a capture 
by a foreign state for want of the documents required by treaty between that state anu hc£ 
own, the owner of the goods may recover against the underwriters, • 


Liverpool to Messina and Naples , for a premium of 
per cent; whereon the Plaintiff declared as upon name wit h- 


Vol. VII. 


T 


former 
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1806. former occasion, when the slip was subscribed, the ship was de- 
Dawson seabed by the broker as an American , but nothing of this sort 
and Another was represented at the time when the policy was subscribed, 
Atty^ but merely that it was an insurance on goods in the Ilermon . 

The ship was in fact an American , but had no certificate of 
having on board no contraband of war, as required by the treaty 
between the United States and Spain ; and being captured in 
the course of her voyage by the Spaniards , was condemned as 
prize for want of being properly documented according to the 
treaty. His lordship, however, thought that the want of the 
proper document was immaterial, as the ship was neither in- 
sured as American , nor represented as such at the time of the 
• insurance effected \ and therefore the plaintiff recovered a 
verdict. 

Carroio now moved for a new trial, on the ground that the 
ship, being in fact an American , ought to have been properly 
documented as such, which she was proved not to have been: 
and Christie v. Secrctan (a) was referred tow 
[ 368 ] Lord Ellenboroik.ii C. J. now again said, that as the ship 
was not represented to be American at the time when the in- 
surance was effected, the assured was not bound by it $ and 
there being no undertaking in the policy itself that she was an 
American , there was no necessity for her being documented as 
such. And, the other Judges concurring, 

Refused the Rule. 

(<A a Term Hep, 19 ' 2 . There the policy was on goods on board the ship 
il The Tcggt/, of George Town," on a voyage from Maryland and Virginia to 
Hrancn, and the broker, at the time of effecting the insurance, spoke of the 
ship as an American ship, hut told the underwriters that he was directed not 
to warrant any thing. * 


The 
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1800 . 


The Company of Proprietors of the Wyiu.ky and E> si no ton 

Canal Navigation against Bradley and Others. J ' w/ '° l) 


^IIE Plaint-ills declared that they were possessed of a certain A canal act 
close in the parish of Walsall , in the county of Stafford , 
and were proprietors and lawfully possessed of and entitled to Company 
the use, benefit, and profits of a certain canal, dug and made ^ < 1 '| 1 l [| l ( i U0 ^J K 
in, through, and over the said close, and containing water on purchasing 
which boats, &c. were navigated, to the profit of the company. 

That the Defendants were possessed of a coal mine, near to, canal, To any 
and under the said close of the companv, and near to and under ,m * u ' s > 

1 “ * Ike. under 

the said canal ; yet that the defendants, well knowing the pre- the .same, but 
mi sos, hut intending to deprive the companv of their profits ,hat su ? h . , 

n .. . .. o r n 1 . mines sllOllKi 

or the navigation, & c. so wronglully, negligently, mean- belong to the 
tiously, and iinprovidently cut and dug their coal mine, and S:i,nt: P ,,rsolls 
worked the same so near the said close of die company, and to bmi’auitled 
the sides, banks, and bottom of the canal, and removed such to them if the 
large quantities of coal and soil from out of the said coal mine, I^Mimsule; 
and so near to the sides, &c. of the canal, that 300 yards of the hut it re- 
sides, * banks, and bottom of the canal sunk, gave way, and were ^ 
damaged and destroyed, and great quantities of water ran out give notice to 
of the canal and were wasted, and the canal was rendered iin- ll f C(,m l >an - 

i i . . % or their m- 

passable tor boats, &c. for six months, and became of no use or tuition to 

benefit to the companv, by means of which the company was work 
obliged to expend 500(. m repairs, &c. Plea not guilty. i ( . u yards of 
The stat. 32 Geo. 3. c. 80. for making and maintaining this ^ 
canal, provides (s. 6.) “ That nothing in this act contained shall company 
entitle the company, on purchasing any lands for making the might, inspect 
canal, to any mines of coal, &c. which shall be found in cut- 

stop the fur- 
ther working of them, paying compensation to the ownejs : held that the right of the 
owners to work within the ten yards was left as before the act, if after notice given by 
them to the company the latter did not purchase out their rights : and that the canal being 
damaged by the nearer approach of the mine after such notice and non-purchase, no action 
lay against the coal owner for such injury, which happened by the default of the company 
in not purchasing. Aliter where the house of one claiming under a grant from the owner 
of the soil was undermined. # r 359 ] 

T 2 ting, 
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ting, or shall be under the same, but that all such mines shall 
belong* to such persons as would have been entitled to the same 
in case this act had not been made.” Sections 58, 59, 60, and 
61, specify the method to be observed in working the mines 
within 10 yards distance of the canal ; and in particular, s, 61. 
enacts, “ that when and as often as the owner of any mine of 
coal, Sec, lying under or within the distance before limited from 
the said canal, shall be desirous of working the same, such 
owner shall give notice in writing under his hand of such in- 
tention to the clerk of the company, at least three calendar 
months before he shall begin to work such mine; and upon the 
receipt of such notice it shall be lawful for the company to in- 
spect such mine, in order to determine what coal, &c. may be 
gotten without prejudice or damage to the canal : and if the 
company shall refuse or neglect to inspect such mine within 
31 days after notice, it shall be lawfu l for the owner of such mine, 
and he is hereby authorised to work such part of the said mine 
as lies under the canal, or within the distance aforesaid : and if 
upon such inspection as aforesaid the company shall refuse to 
permit the owner of such mine to work such part thereof as 
lies under the said canal, or within the said distance, as they 
might have gotten, or in any other manner obstruct or prevent 
such owner from getting the same, then the company shall, 
within three calendar months after such refusal or obstruction, 
pay to such owner such price for the same as the next adjoining 
mines shall have been sold for or valued at : and if any dispute 
shall arise between the company and any such owner touching 
the same, it shall be settled by commissioners,” &c. 

At the trial before Lawrence J. at the last Stafford assizes, it 
appeared in evidence that the defendants, before they began to 
work theft mine within the given distance of the canal, had 
given notice of their intention to the company, who, after send- 
ing persons to examine the same, declined purchasing out the 
defendants’ rights, and left them to go on with their works; in 
consequence of which the defendants continued working on the 
mine in the usual way, till the damage happened by a partial 
giving way bf the sides and bottom of the canal. But the 
learned Judge, being of opinion upon the construction of the 
act of parliament, that the legislature had left to the owners of 
the lands the entire dominion and benefit of their property in 

every 
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every respect not otherwise expressly provided for, and that the 1 BOG. 

defendants had done every thing which they were required to 
do by the act, and that it was the company’s own fault if upon Canal Com- 
the notice received they did not choose to purchase out the P an y 
defendants’ rights, he nonsuited the plaintiffs. Buadlet. 

Dauncey now moved to set aside the nonsuit, and have a new 
trial, on the ground that the defendants were bound so to use 
their own as not to injure the plaintiff's property. That the 
01st section did not authorize the owners of mines near the [ 3/1 ] 

canal to work at all hazards, though the company refused to 
purchase, but only left them as in other cases, to work at their 
own discretion and peril. And he mentioned a case which 
some time before had been tried by the same learned Judge, 
between the lUnn'mgham canal company and Ilawkesford, and 
others, where, under similar circumstances, though upon a dif- 
ferent act of parliament, (a) that company had obtained a 
verdict. And he also referred to a case some years ago, where 
the owner of a house near Newcastle, which was undermined by 
a colliery of the late Lord Lonsdale, and fell down in conse- 
quence of it, recovered damages against him. 

Lawrence J. said he had no distinct recollection of the for- 
mer case before him ; hut if the act of parliament in that cast* 
were not very differently framed from the present, he thought 
Jiis former opinion not so well founded as in the present case. 

And 

All the Court, after consultation, were now of opinion, that 
the meaning of the act of parliament in requiring the coal 
owners to give notice to the company of their intention to work 
their mines within a certain distance of the canal, and the liberty 
given to the company to inspect the works, and to prohibit the 
owners, upon making compensation to them, from working (* 3^2 ] 

(«) The clause in the Birmingham Canal act, 23 G. 3. c. 92. s. 99. touching 
the manner of working the adjoining mines, is materially diifercnt from the 
clause in question. After providing that nothing in the act shall extend to 
defeat, prejudice, and affect the rights of any lords of manors, commons, or 
waste grounds, or the owners of any lands, &c. through which the canal shall 
be cut, to the mines, &c. lying within or under the same, lilt all such mines 
arc reserved to such lords and owners to work the same, &c. there follows 
“ provided that in working such mines , <5*c- 110 injury be done to the said 
navigation 

within 
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within that distance, was for the purpose of enabling the com- 
pany to purchase out the rights of the coal owners, if they 
thought their canal works likely to be endangered by the nearer 
approach of the miners : but if the company declined the pur- 
chase, as they had done in this case, the coal owners were left 
to their common law rights, as if no canal had been made, and 
they might take every part of their coal in the same maimer as 
they might have done before the act passed; their former rights 
in that respect not having been taken away by the act ; which 
had only appropriated the surface of the land and so much of 
the soil as was necessary for the cutting and making of the ca- 
nal, leaving the coal, &c. to the owners, to be enjoyed in the 
same manner as before : and the legislature had only given the 
land owners a compensation for so much of the soil as they had 
deprived them of. And this they said was not like the case 
where damages were recovered against the late Earl of Lonsdale , 
for undermining a person’s house ; for there the party claimed 
under a grant from the owner of the land, and the injury done 
was against the land owner’s own grant. 


Rule refused. 


r owo -1 

I ! \ timid hi/, The King against The Inhabitants of Rickinghali. Inferior, (a) 

30th. 


T 


IWO justices by an order removed Henry Saunders, \\h wife, 
and daughter, by name, from the parish of Rickinghali 


A pauper 
placed by the 

parishioner, " Superior to that of Rickinghali Inferior, both in the county of Snf- 
upon an 

agreement between the latter and the parish officers to find board, washing, and lodging 
for the pauper at <>s. (hi. ner week, and that the pauper was to do what he was set about, 
does not constitute the relation of master and servant between such parishioner and the 
pauper so as to enable the latter to gain a setttanent as by hiring and service. Neither 
does such relation arise by implication from a continuance of services by the pauper to the 
parishioner ; living with him a* be fore, after the parish had refused any longer to continue 
’ the parochial allowance ; and the pauper, who was a Greenwich pensioner, going there 
twice a year without asking or receiving the leave of the parishioner ; the latter, however, 
not refusing leave when informed of the other’s going. 

(a) I was not in court when the case was called on ; but I collected after- 
wards the* substance of what passed. 
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folk ; which order was confirmed by the Sessions on appeal, 1006. 

subject to the opinion of this Court on the following case : " 

The pauper H. Saunders , a Greenwich pensioner, settled in 
the parish of Redgrave, came there in the year 1801, disabled The^Inhabi- 
by the loss of a leg. On the 5th of March in that year the iu"kiwj- 
parish officers of Redgrave agreed verbally with Roberf Crowe of halt, 
Rickmghall Inferior , lime-burner, that //. Saunders should live lNn:,U0R ' 
with him till the 8th of November following, and do for him 
whatever he set him about. The parish of Redgrave agreed to 
pay Crowe 2s. (id. per week, and Crowe to find board, lodging, 
and washing for Saunders . Under these terms Saunders lived 
with Crowe till Christmas following, when Crowe went witii 
Saunders to the parish officers* of Redgrave , and refused to keep 
him any longer unless they would increase the allowance. They 
consented to increase it to 4s. per week ; and Crowe thereupon 
agreed to take Saunders again till the Easter following. Saun- 
ders returned and staid accordingly in the same manner. At 
Easter the parish of Redgrave refused to continue Saunders upon 
an allowance, and thereupon Crowe sent him home to Redgrave, [ 3/4 ] 
whence he returned to Crowe ; and without any new express 
agreement, continued to live with him in the same manner as 
before until October 15th, 1804, when he ceased to live with 
Crowe on account of his marrying. During the time that 
Saunders lived under the first agreement with the officers of 
Redgrave he attempted to absent himself from Crowe to make 
holiday; hut Crowe told him he was his servant by the agree- 
ment with the parish, and that -‘lie could not go without his 
leave, which however he did. He went twice in the year to 
London to get his pension from Greenwich Hospital, and was 
absent about two or three weeks at a time. He used to tell 
Crowe when he was going ; but he did not ask leave, nor did 
Crowe refuse. During the whole time Samtdcrs lived with Crowe 
he was employed by him in chopping chalk, lie did no work 
for any other person. He slept in the parish of Rickinghall 
Inferior , and received now and then sixpence from Crowe 
when he did little jobs for him on Sundays; and has done 
nothing since to gain a settlement. While* Saunders was 
with Crowe, after the parish officers of Redgrave had refused 
to continue the allowance, he received from them, on his ap • 
plication for relief, at one time half-a-guinea, and at another 

• half- 
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half-a-crown ; and once the parish officers of Redgrave took 
for themselves his pension from Greenwich Hospital. The Ses- 
sions, besides confirming the order of removal, ordered the ap- 
pellants to pay to the respondents the common costs of forty 
shillings, considering the statute of the 8tli and 9th W* 3. 
imperative on them in that respect, 

Frere, in support of the order of Sessions, proposed to consi- 
der, 1st, if the relation of master and servant existed between 
the pauper and Crowe ; 2dly, if the pauper’s absenting himself 
during the service prevented the settlement; 3dly, if the ma- 
gistrates were obliged to give costs. Upon the latter the 
Court gave no opinion ; and upon the first, finding the opinion 
of the Court strongly against him, as to the agreement be- 
tween the parish officers and Crowe , he relied principally upon 
the service of the pauper with Crowe , from whence a general 
hiring was to be implied, after the parish officers had ceased 
to pay Crowe . But, 

The Court (Lord Ellenborough C. J. absent) were clearly of 
opinion that no settlement was gained. The relation of master 
and servant never existed between Saunders and Crowe . The 
former was placed with Crowe by the parish officers as a pau- 
per, to be maintained by hint ; and the parish officers had no 
authority to hire Saunders out to the other. And after the 
parish allowance for Saunders was withdrawn from Crowe , the 
latter permitted Saunders to live with him out of charity, with- 
out any contract as between master and servant. 

Alderson> who was to have argued against tjic orders, was 
not heard. 

Orders quashed. 


Ex parte 
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Ex parte Gill. 


Triditij y 
Mai/ '2d. 


JfjJSPINJSSE moved yesterday for a writ of habeas corpus where, upon 

tobring up this person, an apprentice, who had bound 

himself at the age of 18 years to serve till 25, and who, after he up tUc hodv 

was 21 years of age, had been committed to the house of cor- j- 1 il1 ^ uppren- 

rection upon a conviction before two magistrates, founded on cr of the^^" 

the stat. 20 Geo. 2. c. 19. at the suit of his master, for a misdc- llollS( ‘ 

ineanor in absenting himself from his service ; Gill having in- remmed* 1 

sisted before the magistrates that the indentures which had wiih the ‘ 

been executed by him when an infant, were not binding upon 

him after he came of age, but that he might elect to avoid lay conviction 

them, as he had done, before the offence alleged. And he cited 

the case Ex parte Davis, (a) as in point. And now the return on the suit. 

to the writ made by the keeper of the house of correction was 

produced; which set forth a regular conviction of this party demeanor in 

under the statute for a misdemeanor in absenting himself from ;l l ,S(;nt | in o 

, _ . . V . himself us an 

Ills master .s service and refusing to obey him, wherein nothing apprentice 
appeared of the objection arising from the age of the party. * rom Ills 
Whereupon, after hearing Espinasse on his behalf. 

The Court said that they could do no otherwise than remand 
tlie party; for it appeared by the return that he was committed davit that the 
in execution upon a regular conviction : and that however the jP ar ty fowl 
circumstances now laid before the Court by affidavit might, if self when <m 
w r eli founded, be matter of defence * against the charge before infant to 
the magistrates, they could not be examined by the'Court now. ^enhat 
That if the defence had been properly made before the magis- when he 
trates, and they had disregarded it, the party had a remedy h^electcd^to 
against them ; but that this Court had no authority to direct avoid the in- 
that the apprentice should he discharged from his indentures ; aftc^which 

the offence 

imputed had been committed ; for this was proper matter.to he shewn to the magistrates 
below; who, if the matter shewn to them were true, acted ftt their own peril in committing 
the party : but this Court have no powdr to discharge an apprentice from his indentures ; 
and are bound by the return of a regular conviction, where the objection does not appear on 
the face of the return, to remand the party. 

*C 377 J 

(a) 5 T(rm <R ep. 715 . 

and 


master’s ser- 
vice ; it is no 



377 


CASES in EASTER TERM 


1806. and that there was a mistake in that respect in the report of 

t Davis’ s case; the judgment of the Court there being that the 

Gar? 0 apprentice should be discharged out of the custody of her 
master, in whose custody she* was then brought up before the 
Court. 

The party was remanded. 


Wednesday, 
May 7th. 


-Ail order 
of removal 
of J. S. and 
Ji, his wile, 
made upon 
the examina- 
tion of the 
wife, adjudg- 


The King against The Inhabitants of Binegar. 

O N the appeal by the parish officers of Bine gar, in the 
county of Somerset , against an order of two justices for 
the removal of Elizabeth Savage , otherwise f Falters, by the 
name of Elizabeth f Falters, single woman, from the parish of 
Mhlttomer Norton , in the said county, to the parish of Binegar , 
the order of removal was affirmed by the Sessions, subject to 


/^/v'oLr I* ^ ^ i0 (> l ) ^ lllon °* this Court on the following case : 
into* the On the 25th of April 1793, by ai 


parish of K. 
and arc 
likely to 
become 
diargeablc 
to it, and 
were last 
legally set- 
tled in M 


an order of two justices made 
on the complaint of the parish officers of Kilmer sd on, it was 
complained and adjudged in the following words, viz. “ That 
John Savage , labourer, and Betty his wife (the said Betty being 
the pauper above removed,) lately came and intruded them- 
selves into the said parish of Kiimersdon , endeavouring there to 
settle as inhabitants thereof, contrary to law, not having any 
good upon way acquired a legal settlement therein, and are likely to be- 
aiid^coiichi- 1 ^ 00,110 chargeable * thereto, we do, upon due examination, adjudge 
sjive upon the the said complaint and premises to be true : and we do further, 
aTtcfthe ^ ’ u ) )0n ^ le animation of the said Betty , the ivife of the said 
marriage and John Savage , taken upon her oath, adjudge that the said John 
the husband^ $ ava S e > alu l Betty his wife, were last legally settled in the said 
and wife; so parish of Midsomer Norton.” And the said Betty was removed 
that upon a f rom Kiimersdon to Midsomer Norton ; but against this order of 
removal of removal there was no appeal. On the 20th of July 1799, by 

the wife, another order, of two justices, made on the complaint of the 

describing , ** * 1 

her as B*S. parish officers of JVellow , in the said county, it was complained 

tVom^ a ^ ud ^ ed 111 ^ ie Showing words ; viz. “ That Elizabeth 

B. t M. can- Savage (being the said pauper) lately came to inhabit in the 
not shew in , 

evidence that the marriage was null and void. 

'*[ 378 ] 


said 
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said parish of Wellow , contrary to law, not having any ways 1806*. 

gained a legal settlement there, &c.; and that the said Eliza- 

betk Savage is actually become chargeable to the said parish of T ^ / ^ c ‘ 
JVcllow ; we the said justices, upon due examination of the The'Inliabi- 
said complaint and premises, and also upon the examination of j j a k 
the said Elizabeth Sc wage, upon her oath before us, and upon due 
consideration by us had in the premises, do adjudge the same 
complaint and premises to be true : and we do likewise adjudge 
that the said last lawful settlement of her the said Elizabeth 
Savage, is in the said parish of Muhomet' Norton'’ And she was 
therefore removed from IV ellow to Midsomer Norton . And 
against this order likewise there was no appeal. At Lady-day 
1803 the said Elizabeth hired herself for a year, at the wages of 
four guineas, as a dairy maid, to J. Brooks of Bine gar, and 
served with him in the parish for 16 months. The said John 
Savage is still living. After Elizabeth left the service of Brooks ^ 
she returned to Midsomer Norton , and became chargeable to that 
parish. In May last John Savage Ava s committed to the house [ 379 ] 
of correction for having run away and left the said Elizabeth , 
therein called his wife , so chargeable, until the next quarter 
sessions held for the said county in July last, when the charge 
in the said commitment being duly proved to the Sessions, upon 
oath, in the presence of the said John Savage , to be true, the 
Court adjudged Savage to be a rogue and vagabond, and a male 
upwards of 12 years of age, and ordered him to be detained in 
the house of correction for three days, and that before he was 
discharged from thence he should be sent to be employed in his 
majesty’s service by land in bis majesty’s 40th regiment of foot. 

But John Savage had never contributed to the maintenance of 
the said Elizabeth . The respondents produced evidence to the 
Court that a marriage solemnized between the said John Savage 
and the said Elizabeth , before either of the said orders of re- 
moval were made, was a nullity, and the nullity of such mar- 
riage was not disputed. 

The question for the opinion of the Court was, whether or 
not the respondents were estopped either by the former orders 
of removal, or by the adjudication of the said John Savage to 
be a vagrant, for running away and leaving the said Betty , who 
is in such adjudication considered as his wife , from giving any 
evidence whatever to prove the said marriage a nullity. 

Garrow 
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Garroxo and Topping in support of the order of Sessions. The 
second order which removes Elizabeth Savage , treating her as a 
single woman, may be laid out of the case ; for it does not ne- 
cessarily upon the face of the order include the judgment of 
the justices upon the question of the marriage, and non constat 
that it was an issue before them. And as to the order of va- 
grancy, it is a mere ex parte proceeding, and cannot conclude 
the fact of marriage. The question then reverts to the validity 
of the first order of removal; for if that be bad upon the face of 
it, it cannot conclude the parish ; as it must be admitted that 
it would if good, according to Rex v. Silchester, (a) and Ilex v. 
Rudgeley. (b) Now here the order was illegal on the face of it ; 
1st, because it is a removal of the husband and wife, slated to 
be made upon the examination of the wife only, who can only 
Know the fact of her husband’s settlement by hearsay from him. 
[Lord Mtlenborough C. J. That does not follow. She may 
Know the fact as well as any other witness.] 2dly, It does not 
appear that the parties ordered to be removed were within the 
jurisdiction of the removing magistrates, without which they 
liad no jurisdiction. It is only stated that the paupers lateh/ 
came into the parish of Kilmcrsdon , not that they were then in 
the parish, at the time of the order made. Lord Ellenbo - 
rough C. J. The order states, and the magistrates adjudge it to 
be true, that the paupers are likely to become chargeable, to the 
parish, which could not be if they were not in the parish at the 
time.] 3dly, There is no adjudication of a present settlement; 
only that the paupers were last legally settled in Midsomer 
Norton. [Lord Ellen borough said, that it referred to the time 
of the complaint made, and the Court could not intend an in- 
termediate settlement between the hearing of the complaint 
and the making the order of removal.} 

The Court all concurred in quashing the order ; considering 
the first order of removal as good upon the face of it, and, ac- 
cording to Ilex v, Silchester , conclusive upon the question of the 
marriage, which was involved iu the judgment of the justices. 

Orders quashed. 

Sir V. Gibbs and Pell were to have opposed the orders. 

(«) Birr, S. C. 551. ( b ) 8 Term Bep. 620. 


The 
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The King against The Inhabitants of Barmby-in-the- Wednesday, 

Marsh, (a) 7th. 


T WO justices, by an order, removed J. Martindale , his wife The resi- 

and children, by name, from the township of Barmhu-in - dcncc °! m 
J ? 1 %/ apprentice 

the- Marsh , in the East Riding* of the County of York, to the with his 

township of Selby. in the West Riding. The sessions on ap- £ ran(1 lather 

1 i , , .. ‘ „ 1 in a dillerent 

peal reversed the order, subject to the opinion of this court on parish from 

the following case : * lis inaslc J 

T Ti>r • 7 7 7 1 . 7.7 account of ill- 

Hie pauper, J. Martindale , was bound apprentice by mden- ness, though 

ture dated the 1st of April 1/94, for four years, to «/. Bmillnu thc con- 

ot Hmislet, in the West Ruling, who was the master of a small master, is not 

vessel trading on the river Ouse . The pauper slept, more than ramble to 

40 nights during such apprenticeship at Selby, at different times, ti^shijs so 

but slept the last night thereof at Barmby-in-the- Marsh, at his 10 S ain 

grandmother’s, in which latter place he bad before slept more m”nt 

than 40 nights, in consequence of his being ill of a fever, lie paridi. 

so went to Barmby-in-the- Marsh with the consent of bis master, 

who received him again as his apprentice, and lie never slept 

there except as above stated. 

Lambc , in support of the order of sessions, contended that the 
pauper was settled at Barmby-in-the-Marsh , having slept for 
more than 40 nights, including the last day of his apprentice- 
ship, in that township icith the consent of his master. And the 
circumstance of his going to his grandmother there on account 
of illuess cannot vary the question; for the apprenticeship still 
subsisted in point of law, and all the cases go upon the point of [ 382 ] 
the master’s consent to the residence in any place for 40 days, 
which is here expressly found. The case of the King v. Titch - 
field , (b) (which had been mentioned on a former day, (c) when 
this case was first called on, as deciding against the settlement 
in Barmby ,) went on the ground of the indentures having been 
delivered up, and thereby virtually cancelled before tlic rcsi- 


(/i) I was not in court when this case was decided, hut was furnished 
with accurate instructions of what passed. 

(b) Burr. S. C. 511. 

(c) Rex v. Sutton, 5 Term Rep, 657 . was also then mentioned, which was 
the case of a servant. 


deuce 
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1800. deuce with the pauper’s father on account of illness. But lie 
TIuTkIng re ^ e d 011 R ex v * Charles, (a) where the apprentice, having be- 
against come a cripple, was put by his master to live at his grand- 
The^Inhabi- mother’s, at Is. 6dL a week, in another parish, where lie rc- 
Barmky-in- sided the last 40 days ; by which residence lie was deemed to 
the-Mausii. Be settled there. Aston J. said, that that could not be deemed 
a casual or accidental residence, and therefore distinguished it 
from cases of that sort. And this is no more a casual residence 
than that was. 

Topping, contra, was stopped. 

The Court were all of opinion that the residence of the pau- 
per in Barmby-in-tlie-Marsh, being on account of his illness, 
was not a residence as an apprentice : and that the slat. 3 IV. 
c. 1 1. which directs that if any person shall be bound an appren- 
tice and inhabit in any parish, such binding and inhabitation shall 
be adjudged a good settlement, &c. must be understood of an 
inhabitation referable in some way to the apprenticeship. But 
that the residence here with the grandmother was no more rc- 
[ 383 ] ferablc to the apprenticeship, than if the pauper had resided in 
a hospital or prison. 


Order of Sessions quashed. 


(«) Burr. S. C. 707. 


i Monday, 

May nnli. Dkshons against Head. 


As by the 
practice of 
the Court 
they will not 
grant oyer of 
an original 
writ, and yet 
a plea in 
abatement 
for want of 
an addition 
to the der 
, fendant in 
such writ is 
bad without 
oyer; the ef- 


T HIS was a rule calling on the Defendant to shew cause why 
. the plea filed in this cause should not be quashed, and why 
flie rule to reply should not be discharged, and the Plaintiff be 
at liberty' to sign judgment, &c. The defendant was sued by 
original upon a bill of exchange, of which he was acceptor, and 
he pleaded in abatement, with an affidavit verifying the pica, 
for want of an addition to him in the original writ, without first 
craving oyer of it. 

Lambe shewed cause, and objected that if the plea were a 
nullity, the plaintiff might have signed judgment as for waut of 


feet is to prevent such a plea from being pleaded ; and therefore if pleaded the Court will 
quash it, • 



in the Forty-sixth Year of GEORGE III. 

a plea : or if it were ill pleaded, he might have demurred to it ; 
but tins he said was a novel application, which the Court would 
not entertain. 

Corny n> in support of the rule, said that the plaintiff having 
been ruled to reply, there might have been a difficulty in sigu- 
ing judgment as for want of a plea : but that the defendant 
not having craved oyer of the writ, the court ought not to re- 
ceive the plea. In 5 Com. Dig. 123. Pleader P. 2. it is said 
that “ the defendant shall not plead in abatement of the writ 
before oyer of it j and 1 Com. Dig. 42. Abatement. H. J V under - 
plank v. Bankes , (a) and Hole v. Finch , (ft) are to the same effect $ 
which, together with all the other cast's on the subject, are 
collected in Mr. Serjt. IVilliams ’s ed. of Saunders , 1 vol. 318. 
n. 3. the result of which is, that at this day no advantage can 
be taken either of a defective original, or of a variance between 
it and the declaration ; this Court having come to a resolution 
in Boats v. Edtvardf ?, (c) not to grant oyer of the original writ 
in future, it having been used for the mere purpose of delay. 
Then the plaintiff may either demur, as in some of the former 
cases, or sign judgment as for want of a plea, as in Murray 
v. Huhhart (d) and Gray v. Shine ff' ; (v) or move to quash the 
plea, as was done in Wallace v. The Duchess of Cumberland , (/) 
in an analogous case, where the defendant, after craving oyer 
of a deed, set it out defectively. 

Lord Ellknborough C. J. (after consulting with the other 
Judges) said that the embarrassment of the case arose from the 
prior decision of the Court not to grant oyer of the original 
writ ; after which it seemed incongruous to reject a plea for 
want of such oyer} and that, if the former decision had been 
to be considered now for the first time, he did not think lie 
should have concurred in it } but having been acted upon so 
long, it was now too late to overturn it % The effect, however, 
of the different decisions was to prevent such a plea from being 
pleaded } and therefore the Court made the 

Rule absolute. 

(«) "Wils. 85. ( b ) lb. 395. (<;) Dougl. 227. 

{(I) 3 Bos . Sf Pull. 395. (*) 1 Bos. Pull. G15. * 

(J ) 4 Term llcp. 371. 
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Friday, Parker against Gordon. 

May 16 th. 

Whether or an act#I0n ^ ie indorsee of an inland bill of exchange 

not the fact against the drawer, which was tried before Lord Ellenbormigh 

kttcr^iito a J- ut ^ ie * ast sittings in term, it appeared that the bill had 

the post- been accepted by the drawee, payable at Davison and Com- 

ofjice, con- party's, who were his bankers in London . That on the day 

notice of the when it became due it was presented for payment by a notary’s 

°* clerk at the banker’s shop, but not till past six o’clock in the 

> drawer, to evening, after the usual banking hours, when the shop was shut 

yhoin it was an( i the clerks gone away. And the only proof of notice to 

of itscif’suhi- ^ 1C drawer of this dishonour was by shewing that a letter di- 

cicnt evi- rectcd to him, containing such notice, was put into the receiv- 

] ( ™ t y tin/ 0 ing post-office in Inner Temple Lane. But his lordship was of 

jury that opinion, that the holder of the bill, by taking this special ac- 

rcached The cqrtance for payment of it at the acceptor’s banker’s, bound 

drawer: at himself to present it for payment at the usual banking hours 

hill be°ai> ^ ^ lcrc : an d not having done so, there was no evidence of the 

rented pay- bill’s having been presented for payment to the acceptor, and 

who d \s tho’ dishonoured. But supposing that were otherwise, yet that the 

acceptor’s mere putting of the letter into the post-office, without further 

hanker, the evidence that it reached the hands of the drawer, was not suffi- 
party taking J 

such special cient proof of notice of the dishonour; and therefore he non- 
acceptance, su itcd tlie plaintiff'. 

not bound to Many aft now moved to set. aside the nonsuit ; and as to the 

do, thereby sufficiency of the notice to the drawer of the dishonour he cited 
agrees to pre- Shnderson v. Judge, (a )' f where the putting* a letter to the indorser 
sent it for j nto the post-office, informing him of the dishonour of the note 
within the by the maker, was liolden sufficient to charge the indorser, 
usual bank- [- And on the authority of this case, which had not been men- 
the place at tioned at the trial. Lord Ellenbormigh C. J. said, he saw no ob- 
whcrc it is jection to granting a rule to shew cause. But this became un- 
alde^ and" necessary by the opinion of the Court on the other point.] On 
if lie present 
it after such 

hours, without effect, it is no evidence of the dishonour of the bill, so as to charge the 
drawer. 


into the post-office, informing him of the dishonour of the note 
by the maker, was liolden sufficient to charge the indorser. 
[ And on the authority of this case, which had not been men- 
tioned at the trial. Lord Ellenbormigh C. J. said, he saw no ob- 
jection to granting a rule to shew cause. But this became un- 
necessary by the opinion of the Court on the other point.] On 


*[ 386 ] 
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the other ground lie contended, that whether the bill were 1806. 
accepted payable at a banking house (which however did not 
appear upon the face of it ; for Davison and Co. were not staled nuainxt 
to be bankers on the face of the bill,) or at any other place, Gordon. 
could not alter the general law respecting the time for making 
a demand of payment ; which might be done at any reasonable 
hour of the day, without reference to what are called banking 
hours, of which the law could not take notice ; it being a mat- 
ter depending altogether on the personal convenience of dif- 
ferent bankers ; those in the city keeping their houses open tor 
payments till five o’clock, and those at the west end of the 
town till six in the evening. And in Leftley v. Mills , (a) the 
Court said they could not take notice of what were called 
banking hours ; hut seemed to consider that if a demand were 
made at any reasonable time of the day, it would be sufficient: 
this therefore was a question for the jury to have decided. 

Lord Ellenborough C. J. There was no dispute about 
the facts at the trial and when I conceive that whether the 
demand were made within due time or not is a question of law. 

The question is now brought to this, whether the bill were dis- 
honoured? The person on whom it was drawn accepted it, pay- 38/ 1 
able at Davison and Company’s, who were his bankers; which 
was done for the purpose of facilitating the payment of it : 
and if it were refused payment there on due presentation, it 
would be a sufficient dishonour of the bill whereon to charge 
the drawer. But if a party choose to take an acceptance pay- 
able at an appointed place, it is to be presumed that he will 
inform himself of the proper time for receiving payment at such 
place, and he must apply accordingly : and if by going there 
out of due time the bill be not paid, it is his own fault, and 
he cannot proceed as upon a dishonour of it ; at least not with- 
out going a step further, and presenting it for payment to the 
party himself : otherwise it is fishing for the dishonour of a bill 
made payable at a banker’s, to present it there for payment at 
a time when it is known in the usual course of business that it 
cannot be paid. 

Grose J. declared himself of the same opinion. 

a 

«) 4 Term Rep. 17 1. 


V OL. VII. 


u 


XjAWRUNCE J. 
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Lawrence J, The party might have refused to take the spe- 

^ cial acceptance, but if he chose to take the acceptance in that 
Gqkdon. manner, payable at the bunker’s, does he not agree to take it 
payable at the usual banking hours ? If this were a sufficient 
demand for payment, no person would be safe in lodging money 
at a banker’s for the purpose of answering bills made payable 
there : for if the holder might apply for payment at any time 
of the day, by makiug his application at an unusual time, it 
would insure the dishonour of T>I1K But where a bill is ac- 
cepted in this manner, it must be understood by all parties con- 
[ 388 ] cerned, that it is to be presented for payment at the banker’s 
within the usual hours of business ; and not having been so pre- 
sented in this case, there was no evidence of the dishonour of 
it, in order to charge the drawer. 

La Blanc J. If a party will take an acceptance in this 
manner, payable at a banker’s, he must present it at a proper 
time, according to the known method of conducting the bank- 
ing business ; otherwise the greatest inconveniences to trade 
would ensue. 

Rule refused, (a) 

(aj Vide Bishop v. L'hUtji, 2 Sti U9u 


The 
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The King against Crisp. s 

May 17 til 

rjlHIS was a conviction on the malt act 42 Geo, 3. c. 38. s. 30. [['Jj" 

-*■ stating, “ that this 29 th of May 180&, at Woodbrvdge, in net, 42 r»* , 
the county of Suffolk , JR. P . officer of excise, exhibiteth to us ^ ^ s j ( j 

lum 180 ), 

Stated that od the 29th of May 1805, R P. informeth us (three justices) th.u at tin time 
of committing the offence after mentioned, the defendant was h maltster, tmd ntthin thiu 
months now last past , viz on 12th of May now last past , at W &c did wet certain grain of 
him the defendant, then and there making into malt, in a certain stage of operation , &c an l 
thereupon afterwards on the 4 th of June (no year mentioned) at \V the defendant having 
been duly summoned, now here appears before us, &c and ha\ mg heard the mioi ruation 
read, is asked, &c. and thereupon the defendant denitth, &,c whereupon we do now he/e 
proceed to examine, &c. and on the day and year last aforesaid , at W &c / F officer of t \cise 
now here comes before us. Sec. and deposeth , &c. in the premises , that he sutieyid the malt- 
house of the defendant at W. aforesaid, on the said 12 th of May , and found a //< w of molt in 
operation, very wet, &c and the defendant is now Me again called upon by us, See fui ln*> 
further defence, but no other evidence is now here produced, &c nhn upomi is adjudged, 
(stated to be signed and sealed on this 4th of June 1805 ) Held 

1st, That the offence being charged to be committed on the 12th of May non hist past , 
tire antecedent date being the 20th of May 1805, when the mfoimaUoti was exhibited, and 
the conviction being dated on the 4th of June 1805, and it being also alleged that the offuia 
was committed wi thin three months now last past , it does appear that the olfenie was com- 
mitted on the 12th of May 1805, and not in 1804. Ihe words now last past after the 12 th of 
May, referring to the day of the month, and not to the month , and ihtrtioie tin mioinu- 
tion was m time. 

2dly, The witness swearing to the offence being committed on “ the said 12th of May , ’ 
sufficiently refers to the 12th of May 1805, the day charged m the information, so a*, to 
*hew that the offence was committed within the three months . For it is the relation of the 
evidence, by the magistrates , who also state that the witness deposed in the premises 

3dly, By the statement of the proceedings in the conviction, it appears to have been ill 
one continuing transaction, from the appearance of the defendant aftt r the summons to the 
close of the conviction. And this appears, both from the antecedent da'es of May t80 >, 
and the date of the conviction, to have Wen on the 4th of June 1806, because the defendant 
is stated to have been afterwards (t e . after the information exhibited) summoned, and to 
have appeared on the 4th of June, and the conviction was signed and sealed on the Uh 
of June 1 805. And it thereby also appears that the evioence was given in the de- 
fendant’s presence, as his departure pending the continuance of the transaction will not 
be presumed And it thereby also appears that the conviction took place on the 4 th 
of June 1803. r 

4thly, The witness deposing that he found “ a floor of malt in operation,” veyy wet, &.c 
being the language of the witness and intelligible to a common intent, sufficiently prove* the 
offence charged of wetting corn or gram making into malt, in a state qf operation 
5thly, The witness, an excise officer, stating in language appropriate to his employment, 
that he surveyed the malt-house of the defendant on the 12th o£ May, and there ibund a floor 
of malt m operation, lie. is pnma facie evidence that the defendant was at that time a malt- 
tier, for otherwise it could not properly be called his malt house, nor would the officer have 
nad authority to survey it, as by the excise laws a parly must enter his malt house befoie 
tjw officer can survey it. 
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R. F 1 &c. (three justices of the peace,) an information and 
complaint; and thereby informeth us, the said justices, that 
before an£ at the time of the committing of the offence hereafter 
mentioned, one Steffe Crisp was a maltster and maker of malt, 
viz. at fVangfordy in the said county of Suffolk; and so being 
there such maltster and maker of malt, he, the Defendant, with- 
in three months now last past, viz. on the 12 th of May now last 
past, at TV \ did wet, &c. certain corn and grain of him the said 

S. C. then and there making into malt in a certain state and 
stage of operation, viz. while the said corn and grain so making 
into malt as aforesaid was a floor, after the said corn and grain 
had been taken from and -out of the cistern of him the defend- 
ant, used by him for steeping the said corn and grain, and be- 
fore the end of twelve days from the time when the said corn 
and grain had been so as aforesaid taken from and out of the 
said cistern; contrary to the form of the statute, &c. whereby 
and by force of the statute, &c. he, the defendant, hath forfeited 
200 L And thereupon the said R. P . who prosecuteth as afore- 
said, prayeth judgment, &c. and that the defendant may be 
summoned to answer the premises, before us, &c. and that he 
the said II. P. may have one moiety of the said penalty and for- 
feiture. And thereupon afterwardsy to wit y on the 4th of June, 
at W. &c. the defendant having been previously duly sum- 
moned, &c. to appear before us the said justices, to make his 
defence to the said information, now here appears before us, the 
said justices, in his proper person; and having heard the said 
information read to him, he is asked by us, the said justices, 
&c. why he should not be convicted of the premises charged 
upon him in and by the said information ; and thereupon he, 
the defendant, denieth the matters contained in the said infor- 
mation, gnd saitli that he is not guilty thereof as is therein 
alleged : whereupon we the said justices, do now here , at the 
request of the said informer, proceed to examine into the truth 
of the matters contained in the said information ; and there- 
upon on the day and year last aforesaid > at fV. & c. J. F. officer 
of excise, and W . JR. officer of excise, on the part of the said 
informer now here come before us, the justices, and being duly 
sworn, &c. depose and say in the premises as follows. And first 
the said J. F. on his oath saith, that he is an officer of excise. 
That the said defendant is a maltster at 1Vangford 9 \xx this county. 
That he, with the said W. R . suroeyed the malt-house of the de~ 

’ fendant. 
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fendant, at IV. aforesaid, on the said 12 th of May , and found I8A6. 
a floor of matt in operation very wet. That the said floor of malt 
had been only four days out of the cistern . That the said floor agairst 
had been watered since it was thrown from the cistern. And 
the said TV. R. upon his oath saith, that he surveyed the said 
malt-house with the last witness on the said 12th of May y and 
he is sure that the said floor of rnalt had been watered since it 
was thrown from the cistern. That it had been out of the 
cistern only four days on the said 12th of May. And the said 
defendant is now here again called upon by us the said justices 
for his further defence in the premises ; but no other evidence 
is now here produced to us, &c. Whereupon all and singular, 
the premises being seen, &c. it appears to us the said justices, 
that the defendant is guilty of the premises charged upon him 
in and by the said information, in manner and form as is there- 
in alleged. It is therefore adjudged by us, &c. that the de- 
fendant be convicted, &c. of the said offence charged upon him 
as aforesaid, according to the form of the statute, &e. And 
we do adjudge that the defendant hath for his said offence for- 
feited 2001. &c. In witness whereof, we the said justices, to 
this our record of conviction have set our hands and seals at W 
aforesaid, this 4tli of June 1805,” &c. 

Abbott took several objections to this conviction. 1st, The 
information does not expressly shew the offence to have been [ 392 ] 
committed within three months before. The information is 
taken on the 29th of May 1805, and it charges an offence on 
the 12th of May now last past , which is uncertain and bad ; as 
it may either refer to the 12th day last past of the same month, 
or to the month of May last past, which could carry it back to 
the antecedent year, and be out of time ; and if either be pre- 
ferred it must be the month , being the last antecedent. 

Per Curiam. It is alleged to be “ within three months now 
last past and coupling that with the other allegation it makes 
it quite clear. 

2d objection. The evidence does not prove the offence to 
have been committed within the three months. The witness 
swears that on the said 12 th of May he surveyed tjie defendant’s 
malt-house,. &c. but it does not appear to what 12th of May 
he referred; for non constat that the information was read 
over in the presence of tlie witness ; or that lie referred to it : 

• and 
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and these are the words of the witness and not of the ma- 
gistrates. 

Per Curiam. 'Flic evidence is stated as the relation of it by 
the magistrates. It is in the third person, “ he surveyed,” &c. 
and not in the first person, as coming out of the witness’s 
mouth ; and therefore it may well refer to the same day before 
mentioned in the information ; and the witnesses are said to 
depose in the premises , which incorporates it with what goes 
before. 

3d objection. It does not appear that the evidence was given 
in the presence of the defendant *, nor is it supplied by shewing 
that all the proceedings passed in one day. 

Per Curiam. It is all stated as one continuing transaction 
before the justices on the 4th of June 1805, when the convic- 
tion took place. After stating the defendant’s appearance to 
the summons on the 4th of June , now here before us, &c. it pro- 
ceeds, “ we, the said justices, do 7iow here proceed to examine, 
&e. and thereupon on the day and pear last aforesaid, &c. the 
witnesses now here come before us, &c. and depose,” &c. The 
Court will not intend a departure of the defendant where the 
whole is stated as one continuing transaction. 

3d objection re-stated. The witnesses are stated to have 
been heard on the dap and pear last aforesaid. Now the day 
last aforesaid is the 4th of June, but no year is mentioned 
there. 

Per Curiam. The only year before mentioned is 1805. It 
appears to have been after the information exhibited in Map 
1805, and it must have been before the signing and sealing 
the conviction, which was on the 4th of June in the same 


year. 

The sairie objection was afterwards urged in another shape, 
that it did not appear with certainty on what day the convict 
tion took place ; for it might be drawn up and signed and sealed 
in form at any time subsequent ; and therefore the date at the 
end did not necessarily shew that it took place at that time. 
To which the same answer was given by the Court as last men-, 
tioned. 

4t.h objection. The evidence does not prove an offence with- 
in the statute. The offence is the wetting , &c. of corn and grain 
making into malt, in a state of operation, within twelve days 

after 
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after it is taken from the cistern used for steeping it. The 
evidence is that the witnesses found afloor of malt in operation 
very wet, which had been watered * within four days after it had 
been taken from the cistern. But corn or grain making into malt 
is not malt : and in s. 31. of the act there is a distinct penalty 
for wetting malt before delivery to the brewer : and the duty is 
on the'malt in its finished state. At least it should have been 
stated that it was so wetted before it had been taken twelve 
days out of the cistern used, by him for steeping it. Whereas it 
might have been in operation for brewing, and have been taken 
out of the cistern used by him for brewing. 

Per Curiam. It is stated to be a floor of malt in operation, 
which implies that it was not finished. This is the language 
of the witness, which must have a reasonable intendment, and 
is to be understood according to common parlance and the 
general understanding of mankind : according to which the 
language used is certain enough. If a witness w r ere to give 
evidence of a prisoner’s colouring a shilling, upon an indictment 
on the stat. 8 and 9 W. 3. c. 26. it might equally be objected 
that the base blank was not a shilling ; nor is it so, yet the. 
evidence would be perfectly intelligible and relevant to the 
charge. If indeed it could have been shewn that there was any 
way in which afloor of malt could be in operation for any other 
purpose than that of making into malt, a doubt might have been 
thrown upon it ; but none such can be suggested. 

5th objection. The evidence does not prove the defendant 
to have been a maltster at the time of the offence alleged to have 
been committed. The witness only says that the defendant is 
a maltster. That must refer to the 4th of June on which the 
witness was examined ; but non constat that the defendant was 
a maltster on the 12th of May. And this is not supplied by the 
witness saying that he went to the malt-house of the defendant on 
the 12th of May : for a man may have a malt-house and yet not 
be a maltster; or he may have a building called the malt-house ; 
or it might be his malt-house in the occupation or possession of 
a tenant or other person. It is not even stated that the malt or 
the cistern belonged to the defendant. , 

The Court said they would hear the prosecutor’s counsel on 
this objection. 
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Frere, in support of the conviction, contended that the de- 
fendant appeared to have been a maltster at the time of the 
offence committed, 1st, by reference to the information where 
the fact is so alleged, and which is connected with the evidence 
by the relative word said, (that the said defendant is a maltster, 
&c.,) and he cited hex v. Tucke, (a) where, in a conviction 
on the stat.6 & 7 W. 3. c. 11. for profane cursing, the informa- 
tion stated, that the defendant on such a day, adtunc ex- 
istcns generosus et ultra ectatem sexdecem annorutn did on the 
same day profanely swear, &c. And the witness deposed that the 
mid defendant, on the said day, swore, &c. And one of the 
objections was that the statute making a difference in the 
punishment according to the degree and age of the offender, the. 
witness ought to have proved that he was a gentleman, and above 
16 years of age . But the Court were of opinion, that this suf- 
ficiently appeared by the 66 predictus defendens,” which re- 
ferred to the person so described in the information. So malt- 
ster is a descriptio personae in the information, to which the wit- 
ness must be supposed to refer by the word said. 2dly. It must 
necessarily be collected from the evidence stated, that the de- 
fendant was a maltster at the time of the offence committed ; 
for the witness, an excise officer, says that he surveyed the de- 
fendant's malt-house on the 12th of May, and found a floor of 
malt in operation, &c. Now the defendant could not have had 
a malt-house in which malt was in operation without being a 
maltster ; nor could the officer have surveyed it (which is a 
technical phrase) unless it were first entered by the defendant 
as a malt-house. And he added, that it was a novel doctrine 
to require such extreme nicety in setting out the evidence in 
convictions, the true object of requiring which was, that the 
witness should not be made to swear to the law; but if bis 
language were iutelligible to the magistrates at the time, and 
they draw the conclusion of guilty from it, it was sufficient ; 
and credence ought to be given to the justness of their conclu- 


(u) I A. Raym. 11186. The same case is reported in 1 Sess Cos. 354. and 
8 Mod. 366. which latter book says that since the defendant was charged 
with two shillings for every offence it should be intended that he was a gentle - 
man, if so charged by the informer ; and that it should also be intended that 
he was of age, if so charged by the informer. 

• sion. 
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slon, which it is within their province to make, (a) unless the 
contrary expressly appeared. It is more like a demurrer to 
evidence than a special verdict. Here the defendant being 
present at the time and hearing the evidence, it was competent 
to him, if he had not been a maltster at the time of the offence 
committed, to have stated that by way of defence when called 
upon ; and not having done so, the fair conclusion from the 
whole of the evidence was, that he was then a maltster. 

Abbott , in reply, said that the case of Rex v. Tucke stood 
alone : for that where the degree, description, or age of the 
party was a component part of the offence, it was as necessary 
to be proved, to sustain a conviction, as any other independent 
fact : though it might be otherwise where it was only stated 
by way of addition, pro form&. That the witness did not 
prove that it was an entered malt-house ; still less that it had 
been so entered by the defendant . And the mere term surveyed, 
which was in common use, and not confined to a technical 
sense, did not necessarily imply that the malt-house had been 
entered by the defendant, and could not have supplied the want 
of finding such a fact in a special verdict. 

Lord Ellenborough C. J. (after expressing great doubt of 
the case of The King v. Tucke, particularly as to making any in- 
tendment as to the party's age , without evidence of it, merely 
by the reference from the word prc&dictus to the allegation in 
the information ; though he inclined to think that the addi- 
tion of generosus might be so adopted into the evidence ;) upon 
the second ground, said, If any material fact were wanting in 
the evidence to make out the charge, I should be very unwil- 
ling to supply it by intendment; but taking the whole of the 
evidence together, it does sufficiently appear that the defendant 
was a maltster at the time of the offence committed. All the 
difficulty arises from the order in which the evidence was taken 
clown. The witness begins by stating that the defendant n a 
maltster ; which would refer to the time he is speaking, viz. 
the 4th of June . But, without adverting to that, see how the 
evidence would stand without it. The witness then deposed 


(<i) Rex v, Smith, 8 Term Rep. 588. 
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that on the 12 Ih of May he surveyed the malt-house of the defend- 
ant, and found a floor of malt in operation, & c. Now it could 
not be then the defendant’s malt-house, nor * could the officer 
then have surveyed it, unless the defendant had entered the malt- 
house as a maltster : it would otherwise have been miscalled the 
defendant’s malt-house. The term survey too is used in the malt 
acts ; and I believe that the officer has no authority to survey a 
malt-house unless it be entered as such, (a) And this, it must 
be remembered, is the language of the excise officer who is 
relating what he did in the course of his duty as such officer ; 
and the evidence given by him naturally imports that the malt- 
house of the defendant, which he surveyed, belonged to the 
defendant in the character of maltster. 

Grose J. I doubted at first whether it sufficiently appeared 
upon the face of the conviction that the defendant was proved 
to be a maltster at the time of the offence committed : but I 
think we must understand the language of the witness as it 
would be understood by common men ; and a common man 
would understand from the words used by the witness, that the 
defendant was a maltster on the 12th of May, when the witness 
as an excise officer, surveyed his malt-house; and that, I think, 
is the fair import of the evidence. 

Lawrence J. I must own that I have great doubts whether 
the fact of the defendant’s being a maltster at the time of the 
offence alleged to he committed sufficiently appears. I have 
always considered that in these summary convictions the evi- 
dence necessary to support the charge ought to be precise; and 
it is not usual to have recourse to inference, in order to support 
a conviction. There must be some mistake in the report of 
Tucke’s case in Lord Raymond; for it is clear that the defend- 
ant’s age ought to have been proved; for his being above 16 
was an ingredient in the offence created by the statute; and it 
has been the constant practice of the Court to quash convic- 
tions if not supported by the evidence stated. Now supposing 
the evidence given here, to which it is said that our attention 
is to be confined, had only been that the officer surveyed the <fe- 

(") This was so stated at the bar. 
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fendant's malt* house ; can we infer merely from the word survey 
the malt-house surveyed was a malt-house entered by the defend- 
ant , i and that he was a maltster at the time ? This, 1 think, 
would be going further in support of a conviction than any 
case has yet gone the length of. 

Le Blanc J. It is clear that the evidence need not be given 
in any precise technical form of words. It is sufficient if we col- 
lect from the plain import of the language used that the offence 
charged was proved. The evidence, it must be remembered, 
is given in the presence of the defendant. The witness is an 
excise officer, who naturally gives his evidence in the language 
appropriate to his situation. He states that he surveyed the 
malt-house of the defendant on the said 1 2th of May , and found 
a floor of malt in operation , &c. And the question is, whether the 
magistrates are not primfl facie to collect from this evidence 
that the defendant was a maltster at that time ? There is no 
contradiction to this. And if it were sufficient primfk facie 
evidence from whence the magistrates might collect that fact, 
it is sufficient to warrant the conviction. 

Conviction affirmed. 
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Where a ship ri^HlS was an action on a policy of insurance on height of 
on ^voyage 611 ^ t * le Tfte Marquis of Lunsdown , “at and fi’om Dominica , 
from JUmdon and all or any of the West India islands {Jamaica and St. Do - 
andback to min S° excepted) to London ” warranted to sail on or before the 
London, at a -1st of August 1805. The declaration, after stating the policy. 


certain rate of which was in the usual form, alleged that before the making of 
the outward the policy the Plaintiffs, by a charter-party of affreightment, ot 
after°fiehver August 1804, chartered the ship to Urquhart and 

mg her out- Hope , for a voyage from London to the island of Dominica , and 
ward cargo^at fc ac Jc London , upon these amongst other terms and conditions, 
charterers 16 That the master should take on board in the river Thames all 


were^to pro- such goods as the freighters could procure on freight for Domi- 
cargo home- wica, &c. aR d, as soon a ^ ter the °* October 1804 as required 
waid at the by the freighters, sail with the first West India convoy to Doim~ 
treight* from n * ca > anc * there deliver her outward-bound cargo, and take on 
Donumca to board at Dominica , from the correspondents of Urquhart and 
held^that^an H°P e > a car g° of West India produce at the current freight 
insurance by for London , and so loaded, proceed with the May convoy for 
the sfo UC on°* E n gl an d> provided the ship should have arrived at Dominica, 
the freight at and ready to discharge 90 days previous thereto. And Ur - 
Twma°toFon ( l u ^ art anc * Hope thereby agreed to pay the plaintiffs half of the 
don , attached net freight which the ship should make outwards, provided 
U hll at h Lo!)T SUC ^ net should exceed 1000/. but if it did not amount 

nua deliver- to 1000/. then they should pay the plaintiffs 500/. And Ur - 
ward hC cario 9 u ^ art an( * type a * s0 bound themselves to procure for the ship 
and before 0 ’ at Dominica a full cargo at the current freight for London , and 
any gart of to dispatch her * homeward by the May convoy, if she arrived 
ward cargo there an ^ ready to discharge 90 days prev ious to the sailing of the 
was shipued said convoy, &c. But if the ship sailed with the May convoy, 
tune^iewiu aiu ^ was not fully loaded, after having arrived as before cpeci- 
captured by fied, then the 1 freighters agreed to pay the owners dead freight 
th^contract * or deficiency 5 ail( l If she waJs detained after the May con- 


ol affreight- 
ment by the 

charter-party being entire, and the ribk on the policy having commenced. 
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voy through default of the freighter?, they agreed to pay the 
owners 10/. a day demurrage until the sailing of the next con- 
voy, &c. The plaintiffs then averred that after the making of 
the charter-party, the ship took in her outward-bound cargo on 
freight for Dominica y and sailed within the time required from 
the river Thames for Dominica , and arrived there on the 6th of 
February 1805, and delivered her outward cargo, except such 
part as was necessary and customary to keep on board until 
some part of the homeward cargo should be loaded. That 
after the arrival of the ship at Dominica , the correspondents of 
Urquhart and Hope had procured a full cargo of West India 
produce to load the ship on freight from thence to London , 
which cargo, at the time of the loss after-mentioned, was there 
ready to be loaded on board the ship, but that before she could 
take any part of the homeward cargo on board, and while she 
lay at Dominica, and before the sailing of the May convoy, she 
was on the 22d of February 1805 captured by the enemy. 

At the trial before Lord FAlenborongli C. J. At Guildhall, the 
policy and charter-party, which appeared- to have been made as 
stated in the declaration, were proved* and that the ship hav- 
ing sailed on the voyage described arrived at Dominica , and 
unloaded great part of her outward-bound cargo, but before she 
had taken in any part of her homeward-bound cargo was cap- 
tured there by the French on the 22d of February 1805. Where- 
upon it was objected that the policy on the freight homewards 
did not attach, inasmuch as no part of the homeward cargo was 
laden on board, from which time only the risk commenced. 
And it was endeavoured to distinguish this case from Thompson 
v. Taylor , (a) where the insurance was on a valued policy on 
freight on a chartered ship at and from London to Teneriffe , and 
at and from thence to the West Indies ; and whicji it was said 
turned out on the entirety of the voyage insured ; the freight 
being covenanted to be paid for the said voyage according to a 
stipulated rate per pipe for 500 pipes of wine : whereas this was 
an open policy, and the freight was to be estimated according 
to the quantity of goods on board ; of which there never were 
any, and therefore no inception of the freight, and consequently 
not of the insurance on it. And this, it was argued, was the 
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same as if the ship had sailed from Dominica without any goods 
ou board* Lord Ellenbormgh C. J. however, overruled the 
objection, thinking the case was governed by Thompson v. Tay- 
lor, and that the existence of the charter-party giving an en- 
tirety to the contract of freight was decisive; the voyage 
having once commenced. The plaintiffs accordingly recovered 
a verdict. 

Garrow now moved for a new trial upon the same grounds 
of distinction before taken between this and the former case. 
But 

Lord Ellen bo rough C. J. said, that it was clear that the 
under- writer was liable upon the authority of Thompson v. Tay- 
lor ; the voyage having commenced in which the freight was 
to be earned according to the terms of the charter-party, which, 
made it one entire contract, and which voyage was insured by 
the policy. That in Thompson v. Taylor the loss happened before 
the ship arrived at Teneriffe , where she was going to fetch her 
freight, and yet the under-writer was holden to be liable. The 
other judges concurring, 

Rule refused. 
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T ._ , , , - lncocicnu- 

iE Defendant, being a seaman, was arrested at the suit ant, a seaman, 

of the Plaintiff for a d£bt of 17/., and bailed : after which being out 
. . . . , . . , . , . ... upon bail on 

he was impressed into bis majesty s service, where he is still process for a 

retained. In the last term the defendant’s bail applied to a ^bt^undcr 

Judge in court for a habeas corpus, directed to the commander pressed into 

of the ship on board of which the defendant was after he was the king's^ ^ 

impressed, to bring him up, for tbe purpose of beipg rendered as ^ ul( J 

in discharge of his bail ; which was denied ; and thereupon a have been en- 

rule nisi was obtained for entering an exoneretur on the bail*- dischargejf 

piece, on the ground that by act of law the bail were rendered in custody, by 

incapable of taking the body of the defendant for the purpose 

of rendering him, and therefore ought not to be prejudiced; c. 33. s. vi. , 

and that if he had been in the service at the time he could not appiiiatbn Dn 

have been arrested for a debt of 17 L of the bail, 

»ow shewed pause, wUrgued 0<«e ftrst on gene- 

ral grounds, that tbe bail bad by their recognizance, undertakfiP be entered on 

at all events to render the body of the defendant or;pay the 

‘ * debt, instance. 
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debt, &c. ; and the plaintiff ought not to be prejudiced by the 
exercise of a prerogative to which the bail knew that the de- 
fendant was liable at the time when they became bail for him, 
and which could not have been exercised if the defendant had 
remained in custody. That this distinguished the case materi- 
ally from cases under the alien act, (a) where an ex post facto 
law had rendered the bail incapable of performing the condition 
of their recognizance, by enabling the king to send the defend- 
ant out of the kingdom ; and which would have operated on 
him if he had remained in custody. But here non constat that 
the defendant might not be at large again before the bail could 
be called upon ; final judgment not having been yet signed. 
And the Court had refused to enlarge the time for bail to ren- 
der their principal on account of the illness of the principal, 
whose life would have been endangered by the removal ; (b) 
saying, that the inconvenience should rather be borne by the 
bail than by the plaintiff, who would otherwise be delayed of 
his right. 2dly, He relied on an affidavit which stated, that 
the bail had declared that they were indemnified, which fact 
in the cases under the alien act the Court had required the bail 
making the application to negative before they would grant the 
application. And the affidavit also stated, that after the de- 
fendant was impressed he had agreed to enter as a volunteer, 
and had received the bounty. 

Sir V. Gibbs and Espitiasse, contra, denied the fact of the 
bail being indemnified, of which they desired time to procure 
an affidavit, on the ground of surprize. And as to the defend- 
ant’s having, since his being impressed, entered and received 
the bounty money, it could not, they said, vary the condition 
of the bail. On the general ground they relied principally on 
the stat. 32 G. 3. c. 33. s. 22. which enacts, that no seaman, 
&c. on board any of his majesty’s ships shall be liable to be taken 
cut of the king’s service by any pt'oeess or execution whatsoever (other 
than for some criminal matter,) unless such process or execu- 
tion be for a real debt contracted by such seaman, &c. when 
he did not belong to any ship in the king’s service, or other 
just cause of action, &c. to the value of 20 1. at the least , St c. 

(a) Merrick v. Voucher, and other cases of the same sort, 6 Term 
Step. 50. S3. 

(S) Wynn y. Petty, 4 East, 103. 

And 
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And if any person be arrested, contrary to the intent of this 1806. 
act, it enables any Judge of the Court, on application, to dis- r 0 ^7 S0N 
charge him. It appears from thence, that if the defendant had against 
been rendered in discharge of his bail it would have been a nu- Patterson* 
gatory act, as he would the next moment have been entitled to 
his discharge : and as the defendant cannot now by law be taken 
out of the king's service, the bail ought not to be prejudiced; 
but the Court will at once enter an exoneretur on the bail-piece 
upon the same principle as in the case of one out upon bail 
who becomes a peer, (a) 

Lord Ellenboiiough C. J. at first suggested wluit might 
be considered as the relative situation of the defendant and his 
bail in respect of the Crown. That the bail being the marm- 
captors of the defendant had a right to retake him while he 
was at large; and the Crown also had a right to his personal C 408 ] 
service as a seaman. That if the bail were desirous of exer- 
cising their right of caption, they should have done so before 
the Crown interposed and acquired by the impressing of the 
defendant a possessory right, as it were, to his person : and that 
that possessory right could not be devested by any ex post facto 
act of the bail. That here therefore the crown had acquired 
by act of law a right to the defendant's person paramount the 
right of the bail to take him. 

Afterwards all The Court, upon consultation, agreed that as 
the granting a habeas corpus to bring up the defendant for the 
purpose of being rendered by his bail would only be going 
through a circuity of delay and expence, which could answer 
no purpose whatever to the plaintiff, as the defendant would 
be immediately entitled to his discharge under the provisions of 
the stat. 32 G. 3., by which no seaman could be taken out of 
the king's service by any process, &c. for a debt to any amount 
contracted after he was in the service; nor by any process, 

&c. for a debt under 20i. contracted before he was in the 
king's service; which latter was the present case: (and in that 
respect the case w T as assimilated to Borid v. Isaac , (A) where 
such a oourse whs taken :) therefore they thought it was more 
consonant to sound sense at once to enter an exdherctur upon 

(«) Trindery . Shirley , Bough 45. ( b ) 1 Burr, 339. 

Vol. VII. 


X 


the 
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1806. the bail-piece, (a) without going through the forms of a habeas 
Robertson cor P us » a render, and immediate discharge of the defendant. 

against But before they made the * rule absolute, they required the 
Patterson. jj a }| t0 ma j< e an affidavit that they were not indemnified : and 
* [ 409 ] a satisfactory affidavit of this fact having been produced on a 
subsequent day, 

The Court made the 


Rule absolute. 


(a) Vide Wood v. Mitchell, G Term Rep . 247. where this was done in the 
case of one under sentence of transportation for felony. But in Sharp v. 
Sheriff \ 7 Term Rep. 220. where the defendant was in custody on a charge 
of felony, the court granted a habeas corpus to bring him up, in order that he 
might be rendered by his bail. 


Bkown against Rawlins. 

.. ITHHIS was an action of trespass for breaking and entering 

tenants of a ■ , m i . , 1 . . - _ f , 

manor for- the rlaintitt s close, in the township of Backworth m the 

merly belong- county of Northumberland , part of a farm there called Lowstead 
mg to a mo- 
nastery, hold- 
ing hi/ border service , and the defence of Tynemouth castle , under copy of court-roll , and 
whose estates passed by surrender and admittance, shewed in evidence by surrenders as far 
back as they existed in writing; by admissions from the 17th of Eliz. to the 14 Car . 1.; by 
exchequer decrees between the lords and tenants in the times of Eliz . and Jac. 1. : and by 
an inquisition of the jury at the court baron of the lord in the 2 Jac. 2. ; that they were 
copyholders of inheritance, with fines certain , holding according to the custom of husbandry of 
the manor (or according to the custom of the manor generally) without stating them to hold 
at the will of the lord: admitting' this evidence to outweigh proof of ministers' accounts in 
the 30th and 31st Hen . 8 . ; a grant of the manor from the crown in the 9th Car . 1. including 
these estates under the name of tenements of husbandry ; subsequent mesne conveyances 
resenting the coal mines, &c. in certain districts ; and admissions from 1663 to 1777 (in- 
cluding admissions of the several tenants to the estate immediately in question) in all which 
they were stated to hold at the will of the lord as well as according to the custom of husbandry 
of the manor, See. : Yet as there was evidence for more than a century past that the lord 
bad leased the coal and limestone under the copyhold lands in different parts of the manor, 
and had received rent for the same ; and that the lessees of the lord, and not the tenants, 
had taken the coal and limestone ; held that such acts of ownership explained the nature 
of the tenure according to the^cuslom of husbandry of the manor , &c. ana shewed in aid of 
the other evidence, that the freehold was in the lord, and not in the tenants. And at any 
rate the evidence preponderating so much in favour of the lord, the Court would not dis- 
turb a verdict given for him. 

c Farm, 


Saturday , 
June 7th. 

Where the 



in the Forty-sixth Year of GEORGE III. 


409 


Farm, and making trenches and pits in the soil. The Defend- 1806. 
ant pleaded* 1st* not guilty, to the force and arms. 2dly, To 
the residue of the trespass* that the locus in quo was the close, agmmt 
soil, and freehold of the Duke of Nortlmmberland, as whose ser- Rawlins. 
vant the defendant justified. 3dly, To the same residue, that 
the Duke was seised in fee of the manor of Tynemouth * or Tym - 
mouthshire, whereof as well the locus in quo as other land in 
Backwortli was and immemorially had been parcel and a copy- [ 41Q ] 
hold tenement of the manor* demised and demiseable by copy 
of court-roll by the lord or hia steward in fee-simple or other- 
wise at the will of the ford* according to the custom of the ma- 
nor ; and that the Duke, being so seised of the manor* was by 
reason thereof entitled to all mines and veins of tool in and under 
the locus in quo* and to bore for* dig for* and get such mines 
and veins of coal : wherefore, the defendant* as servant to the 
Duke* entered and dug, &e. $ and so justified the trespasses. 
Replication, to the plea of soil and freehold* alleging by way 
of inducement Sir M. W. Ridley's seisin of the locus in quo, 
parcel of a customary tenement holden by copy of court-roll 
of tbe same manor in his demesne as of fee* according to the 
custom of the manor, and a demise by him to the plaintiff; 
traversed the allegation of soil and freehold in the Duke. To 
the last plea ; after a similar inducement* the replication tra- 
versed that the locus in quo and the other land were and im- 
memorially had been parcel of a copyhold te?iemcnt of the said 
manor demised and demiseable by copy* &c. by the lord or his 
steward, in fee simple or otherwise at the will of the lord, ac- 
cording to the custom of the manor, a£ in the last plea alleged. 

The rejoinder took issue on each of the traverses. 

At the trial before Chambre J. at the last summer assizes 
for the county of Northumberland, the contention between the 
parties was as to the nature of the tenure of the plaintiff's 
estate* whether copyhold or of the nature of copyhold* as con- 
tended for by the Duke, who claimed a right to enter and dig 
for coal : or freehold, o* customary freehold, as contended for by 
the plaintiff* who was tenant to R. W* Grey, Esq.* and resisted 


the Duke’s claim. 

The defendant, who took the affirmative of the issues* gave C ^11 3 
the following evidence : 1. An examined copy of the inrolment the lord. ^ 


of letters patent of 16th of May, 9 Gar. 1.* whereby the Crown Letters pa 

X 2 granted tent> 9 Car ‘ 
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1806. granted the manor of Tynemonthshire in fee to W. Striven ahtl 
P. Eden, Esqrs., with ail its rights, members, and appurte- 
against nances, and all its lordships, manors, townships, &c. tene- 
Rawlins. merits, tithes, and hereditaments, in Preston, &c., Pakeworth, 
and convey - &c. late parcel of the possessions of the late monastery of Tyne- 

. * mouth , to wit, &c. (enumerating the particulars; amongst 

which Ba heworth, called Back worth in the declaration, is thus 
described ;) u and all those ten tenements of husbandly with their 
appurtenances in Bakeivorth , now or late in the several tenures 
or occupations of G. &c. or of their assigns, at the will of 
, the lord , by the particular thereof mentioned to be of the annual 
rent or value of 10/., and all that garden with the appurte- 
nances iu the tenure of all the tenants there at the will of the 
/ore/, by particular thereof mentioned to be of the annual rent 
or value of 20d; and all the tithes of hay of the said township, 
&c. and pannage of hogs, and also all those 25 qrs. of wheat 
and 10 qrs. of oats annually coining of the rent of the said ten 
tenements of husbandry in the township of Bake worth annually to 
be delivered, lately demised to Henry Earl of Northumberland , 
by the particular thereof mentioned to be of the animal rent of 
48/. 10*. 8d.” The greatest part of the tenements enumerated 
in the other districts, is in like manner described as tenements of 
husbandry , at the will of the lord; and the whole is said to be 
parcel of the possessions of the late monastery of Tynemouth . 
On the 2d of August in the same year these premises were con- 
veyed, by bargain and sale inrolled, by Seriven and Eden to Tay- 
lor and Cartwright in fee, with an exception of the mines and veins 
[ 412 ] of coal in certain parts, (not including Backworth) and the rents 
arising therefrom. And on the 16th March 1640, by another 
bargain and sale, the same were conveyed by Cartwright and 
Taylor to Algernon Earl of Northumberland , with the further 
exception of a coal-mine in another of the parts, which the Earl 
% Ministers' and bargainors had sold to Read and Milburn , 2. An ex- 
accounis. amined copy of the ministers’ accounts for the monastery of 
Tynemouth from Mich . 30 //. 8. to Michel H. 8. (an. 1538 — 40.) 
The part relating to Backworth is the account of T. £). the col- 
lector of the vents there. Under the head of “ husbandry refits/* 
it describes tlie tenements out of which they issue as being “ at 
the will of the lord ” The amount of the rents corresponded 
with the letters patent 9 Car. 1., as did most of the surnames of 

the 
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the different persons in whose tenures the respective tenements 1806. 
of husbandry were alleged to be. 3. The rolls of the manor of 
Tynemouth. These were produced out of the Evidence Room at against 
Alnwick Castle. Ail entry was read in 1GG3 of a presentment 1 ' AWL1NS * 
by the jury of a surrender by 0. Ogle of a customary tenement in 3# ji 0 u 9 0 j t ^ e 
Backworth within the manor, to the use of II. Grey sen. (ancestor manor. 
of the plaintiff’s lessor) and his heirs; whereupon the said 
11. Grey came into court and demanded to be admitted tenant, 
to whom the lord, by his steward, granted seisin. The habendum 
to Grey and his heirs, at (he will of the lord , according to the cus- 
tom of (he manor , under the rents, &c. The oldest admittance 
rolls were in 1662. Several admissions were read ISth April 
16 77* It is found by the homage, that R, Grey , of Newcastle, 
a customary tenant of the manor died seised ol 6 several custo- 
mary tenements in Back worth, and that R. G. is his son and 
next heir, to whom the lord, by his steward, grants seisin of the 
said customary tenements, habendum to him and his heirs at the C 413 ] 
will of the lord, according to the custom of husbandry of the ma- 
nor, rendering, &c. Two other similar admissions in 16/9 of 
different tenants of different customary tenements in Backworth . 

Another similar one in 1684. Another admission in 1634 of 
J. Ogle, as next heir on the deaths of O. and L. Ogle, where the 
habendum is to him and his heirs at the will of the lord , according to 
the custom of the manor, (not calling it the custom of husbandry.) 

17tli October 1687* It is found by the homage that It. Grey, of 
Backworth, Esq., a customary tenant of the manor, died seised 
of 6 customary tenements in Backicorth, and of others, &c. ; 
and that R. G. of Backworth is his son and next heir, &c. to 
whom the lord, by his steward, grants seisin ; habendum to 
him and his heirs, at the will of the lord , according to the custom 
of husbandry of the manor , rendering, &c. ; and he Is admitted 
accordingly. 25th April 1771* it is found by the homage ( R . W. 

Grey , Esq. the plaintiff’s lessor being upon the homage) that 
E. C. and Sir R. B. with Mr. Grey 1 s privity and direction, had 
surrendered out of court a moiety of a customary or copyhold tene - 
ment, in Backworth, to which E. C. and Sir R . B. had been 
admitted in 1760, on the surrender of the said R; W. Grey , to 
the use of M. Bell, Esq. according to the custom, upon trust ; 
to whom seisin is granted ; the habendum being in the same 
form as the last preceding j and he is admitted. There were 

two 
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4 . Acts of 
ownership, 

leases, &c. 


£ 415 ] 


two other similar admissions of Mr. Bell as a trustee at the same 
court, on surrenders made by different trustees of Mr. Grey ; 
and these three admissions comprehended the whole township 
of Baclcwortlu 17 th April 1777 > the homage (Mr. Grey being 
again named as one) find a surrender out of court by Mr. Bell, 
With Mr. Grey’s privity and direction, of the different tenements 
to which Mr. Bell had been before admitted,- (describing them;) 
which surrendered premises consist of ten customary or copyhold 
tenements or farmholds in the said township of Backworth (being 
the whole of the township, &c.) to the use of Sir M. W. Ridley 
and C. Brandling , Esq. and their heirs ; and seisin is granted 
to them; with the habendum, &c. in the same terms as in the 
admissions of 1687 and 1771* 4. It was proved by one who 
had been bailiff of the manor from 1782, that no copyholder in 
any part of the manor of Tynemouth had ever gotten or bored 
for copl in his own copyhold ; and that he had never prepared any 
licences for copyholders to make waggon ways. And this was 
confirmed by another who had been colliery agent to the 
Northumberland family for 30 years; though Mr. Grey had 
tried 14 years ago for coal in his own freehold out of Back- 
worth. As further proof that the tenure was not of a freehold 
nature, but copyhold at the will of the lord, the following evi- 
dence of enjoyment of the coals and other minerals in all the 
estates holden by copy of court-roll within the manor was 
given. 1. The counterpart of a lease of June 1700, whereby 
the then lord, in consideration of 1000/., and of 500/. secured 
to be paid as a fine, and of the rent, &e. reserved, demised to 
J. Atkinson all the coal-mines, coal-pits, collieries and seams of 
coal, as well opened as not opened, within anil under, &c. all 
the lands , grounds, and fields within the township, territories, 
&c. of Whitley , (one of the townships within the manor) and 
the pier and watercourses, &c. made by a former tenant of the 
colliery for 21 years, paying 100/. rent whether the colliery 
should be wTought or not, and 10s. a fenn for all the coals 
gotten, &c. ; with a covenant by the lessee to make satisfaction 
for any damage done to any of the tenants. 2. A renewed lease 
in July 1713 between the same parties for three years in addi- 
tion. It was proved that the Duke had no freehold lands in 
Whitley except about 5 acres, and 40 acres of wastes by the sea 
shore. 3. The counterpart of a lease of February 1685 from 

the 
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the representative of the lord of the manor of all the collieries and 
coal-mines, §*c, within the lands and township of Earsdon , in the 
manor or lordship of Tynemouth, for 21 years, rendering rent; 
with a like covenant from the lessee. It was proved that the 
Duke had no freehold in Earsdon distinct from his estate in the 
copyholds, and that there were no wastes there except the 
Lanes. 4. The counterpart of a similar lease of June 1684 
from the same representative for 21 years of a colliery in Pres- 
ton in the manor of Tynemouth, formerly in the occupation of 
another tenant, rendering for rent 5/. a year and 5s. a fenn. 
There were proved to be no wastes in Preston, and no freehold 
but freehold houses, and a freehold close adjoining. *The re- 
ceiver of the Duke’s colliery rents proved the receipt of rent 
for a coal-pit in Morton, within the manor, which was in copy- 
hold land. Coal and lime were also proved to have been 
wrought in Whitley by Mr. Hudson, and a lease was proved of 
Septemhei' 1/85, executed by both parties, whereby the Duke 
upon the surrender of a former lease made in 1763 demised to 
H. Hudson, of Whitley, for 12 years, all flic limestone quarries, 
as well opened as not opened, within or under the copyhold lands of 
the said H. Hudson, called IF I till ey Park in the townships of 
Whitley and Monhseaton , within the manor of Tynemouth, com- 
monly called WKitley limestone quarries, with liberty to break 
ground, and dig and win limestones : subject to an exception and 
reservation to the Duke and the person for the time being entitled 
to the freehold and inheritance of the manor of Tynemouth of all 
other mines , minerals, and coals within or under the said lands 
and grounds; and liberty to the Duke, &c. during the term to 
enter the said lands, to dig, try, and search for any of the said re- 
served mines, minerals, or coals, and carry away the same, &c. 


yielding and paying to the duke, See. a ytarly rent of 250L; and 
Hudson also covenanted to supply tb*~ **-#*«*» -«* 

. 1 . 1 111 |,i yJ VwliUlltO Uw . mw.." 

rent and the copyholders w'** , , . . ■ , „ 

. . ... ... , l 3 . . limestone to be used on their 

68 8 -»ses{ and on the determination of the .term, 

to Convey, surrender, and assure to the Duke, &c. and their 

hens, 13 lime kilns, then erected on the premises, with power 

to use the same, and to lead coals, &c. by the i*oads then used 

for leading lime, &c.; and rent was proved Jo have feecn re* 

<ceived by the Puke under this lease for 84 years, 


1806 . 

Brows 

against 

Rawlins. 


[ 410 ] 


On 
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Evidence. 

1 . Exchequer 
decree of 
19 Eliz. 

•[ 417 ] 


2 . Exchequer 
decree, 8 /. 1 


On the part of the plaintiff it was contended, that the custo- 
mary estates, though" they pass by surrender and copy of court- 
rolli?, were not copyholds at the will of the lord, but estates of a 
freehold tenure: and the ease of Gale v. Noble {a) was cited to 
prove that estates were not copyhold' unless it appeared by the 
rolls that they were granted at the u nil of the lord. And it w T as 
said that though no instance in the existing rolls of admission 
appeared wherein they were granted otherwise than at will, 
..yet that all those admissions were erroneous, not pursuing the 
terms of the surrenders, wherein the words, u at the will of the 
lord,” were uniformly omitted ; and that it would appear by 
copies o^older admissions, that those words Were not inserted, 
and by those and other evidence, that they never ought to have 
been inserted in the later admissions. The evidence was as 
follows: 1. A copy of a decree of 14th April, 19 Eliz . in the 
exchequer; Mifhank and Others v. Dallaval and Olliers , the 
queen’s farmers ; wherein the plaintiffs state themselves and 
their ancestors to have been innnemorially seised of tenements 
in Bachworth, and six other townships, which they some time 
held of the prior of Tynemouth , and, since the dissolution, of the 
queen, by copy of court-roll , according to the custom of the manor 
of Tynemouth , paying their rent, doing their service on the borders , 
and in defence of Tynemouth castle from invasion at their own 
charges. That long before the dissolution there was a compo- 
sition between the prior and the tenants, that the tenants and 
their heirs should for their case pay a yearly proportion of com 
for half of the rent of their tenements by Winchester measure. 
See. The rest relates wholly to a dispute as to the measure of 
the corn, whether by Winchester or Newcastle measure ; and the 
decree is only that they shall pay by Winchester measure. 2* A. 
copy of an inrolniei * of a decree of 25th April , 8 Jac. 1. in 

-4 that Salmon and others, the 
the Exchequer ; which recite. within Backworth and 

kintr’s customary and copyhold tenant • - >e king’s manor of 

other Enumerated town ^ p ^ " U ^etidue of tlie tenant#, foa* 

Tynemouth, for thems^es and th esu Mersofin _ 

petitioned the king, affirming, that t y ™ within Aie 

heritancc of several messuages, an ^ t h ere of of several 

said townships, and had been and -ere *£££** manor, 
estates of inheritance, according to the custom 


(a) Carth. 432. 


That 
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That there were immemorial customs within the manor for pa?/- 
ment of fines for admittances to the said copyhold tenements, 
holden by copy of court-rolls of the man orsecuudem consuetudincm 
husbandries of the said manor , upon descent, surrender, and 
alienation. They then set forth the amount of the different fines, 
being^Hes certain , and pray relief of wrongs done by inferior 
officers, &c. That by reference (a) from his majesty, the pe- 
titioners were called before the lord high treasurer, and the 
chancellor and barons of the Exchequer, to shew how they 
maintained their customs for such estates of inheritance, am! for 
the certainty of their fines : that the petitioners, after advising 
with their counsel, persisted to maintain their copyhold estates 
of inheritance and custom for aicli certain fines, and besought the 
Court therein ; as also for that by reason of some difference of 
late times in the forms of their surrenders and admittances, far 
differing from their ancient precedents and also in the assessing 
of their fines, as well by ignorance of the tenants, as also some- 
times by the corruption of the deputy stewards, &c. which 
might be prejudicial to their posterity, if not reformed : and in 
respect the ancient court-rolls and evidences for proof of the 
said estates of inheritance and the certainty of their said fines were 
then lost, though otherwise evident by testimony of ancient 
men ; that they might receive the benefit of the king’s pleasure, 
touching the confirmation, &c. of their said copyhold estates 
of inheritance and ancient customs, and for reducing their copies, 
surrenders , and admittances to their ancient form , &c. And 
thereupon the lord treasurer, chauccllor and barons, gave order, 
that seeing the court-rolls could not be found, the ancient and 
late copies, and whatever testimonies for approving the said estates 
of inheritance and the certainty of the said fines could be shewn 
by the tenants, should be examined : and as it appeared to the 
Court by the examination, &c. of the customs, copies, and 
testimonies, &c. that the copyholders were copyholders of inherit - 
ance , and that the ancient customs for payment of fines within the 
said townships, parcels of the manor, were, and anciently had been , 


(a) Vide post stat. 7 Jac. 1. c. 21. (from Bastalh edition ff the statutes,) 
under the authority of which this reference appears to have been made, and 
which establishes the copyhold tenures and customs to be decreed during a 
given term under such references* ^ 


1806. 

Brown 

against 

Rawlins, 
L 418 ] 
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1806. such as the tenants had alleged : therefore, on the behalf of the 
petitioners and the rest, who had freely given security to pay 
against 7891. 13$. 4d. to the king, and desired that they and the rest of 
Rawlins. ^ customary and copyhold tenants for better satisfaction, evi- 
dence, and declaration of their ancient rights and customs might 
have some record thereof made in court, &c. It was decreed 
that the said ancient rights and customs of the said townships 
for their said estates of inheritance and certainty of fines were true; 
and that the copyholders were and always had been copyholders of 
inheritance , and so from thenceforth should be, &c. And that 
the petitioners, and all other his majesty’s copyholders in the 
said townships, should from thenceforth have, hold, and enjoy 
to them and their heirs the said tenements, &c. as copyholders or 
customary tenants thereof accordingly. The decree then proceeds 
to confirm the usage as to the quantum of fines on descent, sur- 
render, or alienation. In stating the fines in Backicorth and six 
others of the townships wherein the quantum is alike, the word 
freehold is once used in the description of the tenants’ estates, 
but occurs no where else in the decree. It is thus introduced, 
cc that every tenant holding in present possession, as of some estate 
of freehold or inheritance of the said manor, by copy of court- 
roll, & c. shall pay,” &c. where, (as the learned Judge who tried 
the cause observed in his report) the word freehold seems used 
only to distinguish life interests from terms of years. The de- 
cree concludes with directing that the forms of their copies , sur- 
renders^ and admittances , should be according to the precedents 
[ 420 ] most commonly used before the 20th of Eliz . and such fees and 
duties taken for the same as were lawfully used and taken before 
a. Evchojiter the said time, and none other nor greater. 3. An order of the 
iT M Court of Exchequer in E. 12 Jac. 1. reciting part of the last 
form ofcopip decree relating to the forms of the copies $ and that the Earl 
of Northumberland , the king’s steward of the manor of Tyne- 
mouthy had certified the form of the copy annexed to the order, 
as the accustomed form of making the copies within the manor, 
on admission after death ; on the motion of counsel for the 
tenants, it was ordered that the form of the copy should be en- 
tered in the bopk of orders after that order, and should stand as 
a precedent of copies thereafter to be made for such tenants of 
the manor as should be admitted after death. The form then 
follows, which after stating the stile of i be Court, and tike pre- 
sentment 
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sentment of the death, and that J. G. was the son and next 1806. 
heir, and his appearance and prayer of admission, proceeds, 

“ Cui dominus rex per senescallum suum concessit inde seisinam against 
habendum sibi et hccrcdibus suis secundum consuetudinem hits - Rawlins. 
handria manerii priedicti faciend : et reddend : redditum servicia 
et consuetudines inde prius debit : et consuet : et dat domino 
de fine, &c. fecit domino fidelitatcm, et admissus est inde 
tenens, &c. 4. Copies of admissions from the muniments of 4. Copies of 
Mr. Grey at Backworth. 1 4th November. 17th Eli-.. At the - 

Queen’s Court at Tynemouth , &c. before Thomas Bates , sur '-'mcnisof plain- 
veyor of the queen’s lands and others, J. D. is admitted to 
a tenement of husbandly in Backworth : the habendum is for 
life, according to the custom of husbandry there, (omitting at the 
ivill of the lord ) (Signed) Northumberland . Thomas Bates. 

There were similar copies of admissions of different tenants 
to different tenements, 10th October , 20th 2£/i~v 2 'dd January , 

38 KHz. ; loth October, 41 Eliz.; 3d April, 11 Car . 1.; and [ 421 ] 
22d October , 14 Car. 1.; habendum for life, or to the tenant 
and his assigns, or to him and his heirs, according to the custom 
of husbandry of the manor, or according to the custom of hus- 
bandry there used , or according to the custom of husbandry . In 
two instances, 10th April, 43 Efiz., and 22d April , 4 Car . 1., it 
is according to the custom of the manor': in none of these in- 
stances is it said, at the will of the lord . 5. A petition (without 5. Petition of 
a date) of several copyhold tenants within the manor to Algernon Zrd^fbr^rc- 0 
Earl of Northumberland, complaining that their copies wer e dress »f gricu- 
altercd, and more than their customary fines required by his of- 
fleers ; and that some of the tenants had been denied their copies, 
though found heirs according to the custom of the manor, and not- 
withstanding they had paid and performed all rents and services 
then and formerly due and payable according to the chstom of the 
manor , on pretence that they had divided without license ; 
although the Earl’s steward, who then declared he was one of 
the lords of the manor, did at court, upon application from 
some of the copyholders, bid them go on with the division in 
God’s name; saying, that the next time he came he would 
grant them license for division : they thereforejpray to have 
their copies as formerly, paying their certain fines, and have 
their said grievances redressed. This petition appears, by an 
order signed in the margin, “ A . Northumberland, 29th April 

•1659,” 
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1659,” to have been referred to certain persons ; but nothing 
was determined by reason of the neglect of one of the referees. 
6. 10th March, 2 Jac. 2. At the court baron of the Duke 
and Duchess of Somei'set, for the manor of Tynemouth, the jury 
being charged to enquire what were the customs of the manor, and 
what duties, rents, and services were payable to the lord * for 
their copyhold farms in the several townships within the manor, 
find that all the copyhold estates within the manor were copyhold 
estates of inheritance according to the custom of the manor ; and 
that if any copyholder died seised, his widow should enjoy the 
copyhold estate during widowhood only by virtue of her husband's 
copy, without any fine, or taking any admittance. That on the 
death or marriage of the widow the copyhold shall descend to 
the copyholder's eldest son, who is to take a copy at the next 
court. Upon such admittance by descent to pay the lord 40s. 
for a whole farm, 20.9. for a half farm, and 10.9. for a quarter: 
if he die without issue, the second son to take a copy, and 
pay such fine as aforesaid ; and so from son to sons : and for 
lack of sons, to the eldest daughter for life only, paying 41. for 
a fine of a whole farm, and so proport Lonabiy : and so to de- 
scend and come to the next heir male in succession. The sub- 
stance of the other findings in the presentment is, that on vo- 
luntary surrenders the fines are double the amount of those on 
descent. That on surrendering a close, parcel of a copyhold, 
but less than a quarter of it, the fine shall be as for a quarter, 
with an increase of 1$. upon the rent : if more than a quarter 
surrendered, the fine to be as for half a farm, &c. That if the 
part surrendered be a cottage or house, then the rent to be in- 
creased 1.9. and a fine as for a quarter of a tenement : but if it 
be a mortgage surrender, and it be surrendered back to the 
mortgagor or his heirs, the increase of rent to cease; the full 
rent of the farm being preserved to the lord. In case of mort- 
gage surrenders the condition to be indorsed on the surrender. 
Surrenders out of court to be before two of the homagers or cus- 
tomary tenants. That the copyholders by the custom may let 
to farm their copyhold lands to any tenant by indenture of lease 
for 3 years* without licence; and if for the term of 20 or 21 
years, then the copyholder ought to have a licence from the lord’s 
steward, paying his fee, without paying any fine to the lord. 
Surrenders to be presented at the next court ; otherwise void. 

7. It 
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7. It also appeared by the testimony of a witness who had ex- 
amined the book of surrenders, that the words €( at the will of 
the lord ” were not inserted in any of them. That the greatest 
part state the surrender to be “ to the use of the surrenderee, 
according to the custom of the manor ,” and the others " according 7 
to the custom of the husbandry of the manor ” without any refe- 
rence to the will of the lord. One of those read was 26th 
December 1/70; a surrender out of court by Mr. Grafs said 
trustees, with his privity and direction, of the moiety of a cus- 
tomary or copyhold tenement or fitrmhold in Duckworth , (to 
which they had been admitted on the 15th of Jpril 1/60,) on 
a surrender by Mr. Grey to the use of JL Deity Esq. and his 
heirs according to the custom of the said manor, (making no 
mention of husbandry or the will of the lord ,) in trust, &c. 

The case was left to the jury upon this evidence; and. the 
learned judge observed to them, that he thought there was no 
weight in the plaintilPs objection that the surrenders did not 
specify the estates to be at will ; that circumstance not being 
necessary to be stated in a surrender, whatever it might be in 
an admission. That in the suits between the lords and tenants, 
of which evidence had been given on the plaintiff’s part, it did 
not appear to have ever been a question whether their tene- 
ments were of freehold or copyhold tenure , but merely whether 
they were of inheritance or not, and what were the fines ami ser- 
vices to which they were liable ; to which alone the alteration 
in the copies, complained of in some of the proceedings, seemed 
to refer. That the language of the tenants themselves in those 
proceedings, where they described their tenure, seemed to im- 
port a mere copyhold tenure ; as they uniformly styled themselves 
copyholders and copyholders of inheritance , without any qualifi- 
cation, or without any intimation of a freehold interest: and that 
in his opinion the evidence upon the whole preponderated much 
in favour of the defendant: for whom the jury found their 
verdict. 

A rule was obtained in Michaelmas term last for a new trial, 
which came on to be heard in Easter term last, when Cockell 
Serjt., Woode, and Barney were to have opposeji the rule, but 
the Court desired to hear the counsel in support of it. 

Parky Toppingy and Holroyd argued in support of the rule, 
that the weight of evidence shewed that the freehold of these 

customary 
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1806. customary estates, aiul consequently the soil under the surface. 
Brown was m ^ ie tenant an( l uot * n ^ ie l°rd. That ^ appeared from 
against the various documents proved, that encroachments had been 
Bawuns. continually making by the lords’ stewards upon the tenants. 

And that however the admittances, which were the acts of the 
lord, and framed by his officers, stated during some periods 
the tenants to hold at the will of the lord , yet that the surren- 
ders, to which the admittances were merely consequential, (a) 
all expressed the holding to be either according to the custom of 
husbandry of the manor , or simply according to the custom of the 
manor ; omitting the words at the will of the lord ; and that the 
[ 425 ] same appeared by the Exchequer decrees of the 19th of Eliz. 

and of the 8 Jac. 1. and 12 Jac. 1. and the presentment of the 
customs of the manor in the 2 Jac . 2. ; shewing that, though 
sometimes called copyhold or customary tenants, as evidencing 
their titles by copy qj' court-roll ; yet that their services were of 
a military nature, viz. border service , and the defence of 
Tynemouth castle ; that their fines were certain, and that they 
held estates of inheritance ; all of which are indicia of a free and 
not of a base tenure. And they relied principally upon the case 
of Gale v. Noble , (b) where it was resolved that lands, parcel of 
a manor, aud passing by surrender and copy of court-roll, were 
yet not copyhold , but customary freehold ; because it did not 
appear in any of the rolls or copies produced that they were 
granted ad voluntatem domini manerji, but only tenendum se- 
cundum consuetudinem manerii ; and that too in a case where all 
the tenants bad before constantly taken their estates to be copy- 
hold; by which must be understood that they had called them 
copyholds. And by Lord Hardwicke C. in Hussey v. Grills , (c) 
customary freeholds and copyholds differ extremely in their na- 
ture 5 the latter are of a base nature, which customary freeholds 
never were. And they also said, that it had been admitted at 
the trial that Mr. Grey , the plaintiff’s landlord, had built his 
present house in Backworth with stone which he had gotten 


(«) Co, Cop . s.JtX. and Roe v. Griffiths, 4 Burr . 1961. 

(6) Carth. 439.* This and all the leading cases on the subject are collected 
in the case of Rot d. Conolly v. Vernon , 5 East, 51. and Doe v. Danvers, 
ante, 299., which were referred to. 

(c) AmbL 301. 
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♦here. And that as to coal, there was no proof that cither 
party had before gotten any there. 

The case stood over -for want of further time till this term, 
when 

Lord Ellenjjorough C. J. (without hearing counsel against 
the rule) delivered the opinion of the court. After stating the 
pleadings, and that the real parties to the cause were Mr. Grey 
of Backwortli on the part of the plaintiff, a tenant of the manor 
of Tynemouth , and the Duke of Northumberland, lord of the 
manor, on the part of the defendant; and that the question 
between them was, whether the soil and freehold were in the 
tenant, or whether the tenure were not copyhold, or in the 
nature of copyhold, and the freehold in the lord ; he proceeded 
to state and comment upon the evidence reported by the learned 
Judge who tried the cause. And, first, as to the evidence ad- 
duced by the defendant: it appears by a copy of the inrolment 
of letters patent, 9 Car. 1. that the Crown granted the manor 
of Tyncmouthshire, formerly parcel of the possessions of the late 
monastery of Tynemouth , in fee to Scriven and Eden , with all 
its rights, members, and appurtenances : and in the description 
of the premises are mentioned “ all those ten tenements of hus- 
bandry, with their appurtenances in Backwortli,” then or late in 
the tenures and occupation of certain tenants by name; and 
there described to be liolden “ at the will of the lord” And 
the greater part of the tenements in the other districts are de- 
scribed in the same mannner as “ tenements of husbandry at the 
will (f the lord” Next follow the conveyances in the same 
year by Scriven and Eden to Taylor and Cartwright , with an ex- 
ception of the 'mines and veins of coals in certain districts: and 
in 1640 Taylor and Cartwright conveyed to Algernon Earl of 
Northumberland with a further exception of a coalmine in another 
district; which the Earl and the bargainors had conveyed away. 
The next piece of evidence is an examined copy of the minis- 
ters' accounts for the monastery of Tynemouth in the 30th and 
31st. of Hen . 8., where in an account of the collector of the rents 
in Backwortli under the head of “ husbandly rents ” the tene- 
ments out of which the rents issue are described as holden “at 
the will of the lord ” This is followed by an entry from the 
rolls of the manor of a presentment of a surrender in 1663 to 
Mr. Grey ' s ancestor of a customary tenement in Backwortli , and 
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a grant thereof by the lord, habendum to Grey and his heirs, 
“ at the will of the lord , according to the custom of the manor” 
And a similar description runs through all the other admissions 
in 1677, 1679, 1087, 1771, and 1777, the habendum in each 
being “ at the will of the lord , according to the custom of hus- 
bandry of the manor,” or “ at the will of the lord according to the 
custom of the manor” And this evidence not only applies to 
the usual manner of admittance of the tenants of the manor, 
but also in particular to the admission of Mr. Grey and those 
under whom he claims. It was also proved on the part of the 
lord of the manor, that there was no instance of a copyholder 
boring for coals under his own copyhold. And on the contrary, 
the counterpart of a lease in 1700 was proved, whereby the 
then lord of the manor demised all the coal mines and veins of 
coal under all the lands iti the township of Whitley (one of the 
townships of the same manor) at a rent for 21 years. And 
also counterparts of other leases of the same sort, in different 
townships, one of them as old as 1C84 ; and from thence down 
to a recent period ; sometimes leasing coals and sometimes 
lime quarries, and extending in general terms to all other 
mines under the surface. This is the general result of the 
evidence given for the defendant; and it not only proves 
that by the original grant from the Crown, and of those through 
[ 428 ] whom the Duke claims, that these estates were holden at the 
will of the lord , according to the custom of husbandry of the ma- 
nor, or according to the custom of the manor; but it appears also 
from the ministers’ accounts from Mich, 80 to Mich, 31 lien, 8. 
(which arc near 40 years older than the oldest date on the 
other side ; the first admission produced on the part of the 
plaintiff, in which the words at the will of the lord are omitted, 
being the 17 th of Eliz.) that the tenements were holden at the 
will of the lord at that period ; only it omits the description 
“ according to the custom of husbandry describing the rents 
however under the head of husbandry rents. 

On the part of Mr. Grey it was contended, that these estates 
are not copyhold at the will of the lord , but that they are freehold 
or of the nature of freehold, though passing by surrender and 
copy of court-roll. And the case of Galev . Noble has been relied 
on in support of that argument. That case is only reported 
in Carthew (432), and there the lands were said noli to be copy- 
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hold, because it did not appear in any of the rolls or copies 
produced that they were granted ad voluntatem domini, but 
only secundum consuetudinem manerii. Without impugning the 
authority of that case, and which it is not at all necessary to do 
for the decision at present, if it had appeared here that there 
was no evidence of any admissions to hold at the will of the lord , 
that case might have applied; though I am rather disposed to 
think that* the general form of admissions, according to the custom 
of the manor , may be explained and qualified by the usage in 
such a manner as to shew that the freehold is in the lord: and 
what the usage was in that case does not appear by the report. 
But at any rate this case does not range itself under that of 
Gale v. Noble ; for here the admissions are, during a long 
period, uniformly to hold at the icill of the lord . Coke's Copy- 
holder , s. 41. was also referred to, in order to shew that the sur- 
render is the important act, from whence the natureofthe tenure 
is to be collected, and that the admittance must follow it, or it 
is void. But the terms of the surrender only point out to 
whom and for what estate the land is meant to be transferred 
by the tenant making such surrender, but cannot alter or vary 
the terms of the tenure itself ; and therefore, says Lord Cofce, 
if there be any variance between tho admittance and the sur- 
render, either in the person, in the estate, or in the tenure, or 
in any other collateral points, the lord doth only transfer an 
estate according to the surrender and his authority, if it can 
take stick effect . And lie instances, if a surrender he made to 
J. S. the lord cannot admit J. N but such admittance is 
wholly void. If there be a surrender to J. S. for life, and the 
lord admit him iti fee, only an estate for life passes. So if a sur- 
render be to one upon condition, and the lord admit absolutely, 
it is void : or if the surrender be absolute, and the admittance 
conditional, the condition is void. On the other hand it ap- 
pears that a surrender cannot vary the custom of the manor any 
more than an admittance ; but both the lord and the tenant 
are equally bound by the custom. Then in order to prove 
what is the custom of this manor in this respect, the plaintiff 
gave in evidence a copy of an Exchequer decree yi the 19th of 
Eliz. in a cause of Milbank and Others v. Dallaval and Others ; 
wherein the plaintiffs state themselves and their ancestors to 
have been immemorially seised of tenements in Backworth , and 
Vol. VII. Y • six 
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1866. six other townships in the manor, hoklen by copy of courUroll 
according to the citstom of the manor , paying rent, and * doing bor- 
again&t der service, and defending Tynemouth castle from invasion . This 
Rawlins. i s the only part which affects this question, as a statement of 
*£ 430 ] their tenure ; for the rest of the decree merely concerns a dis- 
pute as to the render of a corn-rent by Winchester or Newcastle 
measure. Then follows another decree in the 8 Jac . 1. which 
recites that the king’s customary and copyhold tenants in Back- 
worth and other townships of the manor had petitioned the 
king, affirming that they were copyholders of inheritance ; and 
that there were immemorial customs within the manor for pay- 
ment of fines for admittances to the said copyhold tenements, hold- 
en by copy of court-rolls secundum consuetudinem hits u anuria; 
of the said manor, upon descent, surrender, and alienation ; that 
their fines were certain ; and praying relief for wrongs done, &c. 
It is apparent from the whole of the decree (which his lordship 
read, referring particularly to those parts in italics) that the 
whole dispute was, whether the tenants held estates of inheritance , 
and upon fines certain ; but it is no where suggested throughout 
all the proceedings that they had a freehold tenure. The decree 
affirms them to be copyholders of inheritance with fines certain. 
And where the word freehold (estates of freehold or inheritance) 
occurs once (and but once) in that decree, as applied to the 
estate of the tenants, it is plain from the whole context that it 
is ufccd in speaking of freehold interests, in contradistinction to 
chattel estates, for terms of years: and there is no incongruity 
in such use of the word ; for a person may well have a freehold 
interest ina copyhold tenement. That decree speaks of a reference 
from the king to the lord high treasurer, chancellor, and barons 
of the Exchequer, on which they decreed, &c. which refers to 
[ 431 ] a stat. of the 7 Jac. 1. c. 21. (a) under the authority of which 

the 


(«) 7 Jac. 1. c. 21. An act lor confirmation of decrees hereafter to be 
made in the Exchequer Chamber and Duchy Court, concerning customary 
or copyhold lands and tenements. Reciting that there had been much 
question and ^veeptiun about lands held by copy of Court-roll, because 
either not originally parcel of a manor, nor strictly from time whereof, &c. 
demised and demisable by copy of Court-roll of the said' manors ; or be- 
cause fines payable for admittances upon, &c. and their uses, customs, 
• liberties, 
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the reference wus made, and which statute seems to have gone 1806. 
to the Extreme limit of the powers of the legislature itself, and 3 ^^, 
almost beyond them ; for it confirms and establishes as copy- against 
holds all lands, &c. decreed to be such in the Court of Excise- Rawiins. 
quer chamber or Duchy, during three years next after the first [ 432 ] 
day of that session of parliament , according to the customs of 
the said manors severally and respectively, “ according to the 
“ purport and effect of such decrees, by such fines, rents, and 
“ duties, and by, with, and according to such customs , privileges, 

€€ liberties, profit*, and commodities, and in such manner and* 
iC form as in and by the said decrees should be limited and ap- 
“ pointed” This statute is to be found in Rastalf 9 s edition of 


liberties, and privileges, are either uncertain, or not so plain but both for the 
present and in future times much trouble, loss, and db-quiet may arise, 
&c. and may he a discouragement to the tenants in (heir endeavours in 
improving and husbanding their said lands ; ami that his majesty minding, 
&c. to settle and secure their copyhold estates according to the true mean- 
ing, &c. had been pleased that the Lord Treasurer and the Chancellor of 
the Courts of Exchequer and Duchy should take order upon reasonable 
compositions, &c. to establish their said copyhold (states by decrees of 
their said several Courts respectively, according to the true meaning, 
&c. : in performance of which his majesty*» directions divers decrees had 
been made, and others are intended to he made : it enacts that all the 
messuages, cottages, lands, tenements, and hereditaments, contained or 
mentioned in any decree or decrees to be made in any of the said Courts 
of Exchequer Chimbcr or Duchy, at any time since the first day of this 
session of parliament, or within three years from hence next ensuing, 
upon compositions made, &c. with his highness's officers on his behalf 
as aforesaid, and in and by the same (#. <?. Courts) deerdbd to he from 
thenceforth good and perfect copyhold lands, shall, from the time of such 
decree or decrees made , be taken and adjudged to be go >d and perfect copyhold 
lands , tenements, and hereditaments, near ding to the true intent and meaning 
of the said decrees respectively. And that all persons may have and enjoy 
the said lands, &e. to them, th» ir heirs and assigns, for ever, by copy of 
Court-roll \ or otherwise, according to the purport and effect of the said 
decrees, by such fines , rents, duties, and by and with and according to such 
customs, provisoes, liberties, profits, and commodities, and in such manner 
and form as in and by the said decrees shall be limited and appointed. 
And it provides, that the said decrees shall be as binding as if specially 
inserted in the act, &c. 


Y 2 


the 



432 


CASES in TRINITY TERM 


1806. the Statutes , but is omitted in the common editions of the 
Statutes. The next piece of evidence is an order of the Court 
against of Exchequer in Easter , 12 Jac. 1. which reciting part of the 
Rawlins, former decree relating to the forms of the copies, and that the 
Earl of Northumberland had certified the accustomed form of a 
copy for such tenants as were admitted after death, direcls such 
form to stand for a precedent in future : and in that form the 
habendum is to the tenant and his heirs secundum consuetudinem 
husbandricc manerii , omitting ad voluntatem domini. At any 
rate it may be observed of this order or decree, that it was 
made out of time, and of course not within the authority of the 
statute, being made beyond the three years limited by the statute 
for that purpose. Upon this, however, it is contended, that 
(assuming the decree to be effectual,) inasmuch as it shews 
that the tenants held their estates according to the custom of 
husbandry of the manor only, without stating at the will of the 
lord , it follows from the doctrine laid down in the case of Gale 
v. Noble , that they had a freehold tenure . That argument, how- 
ever, assumes that a holding according to the custom of husbandry 
of the manor must be taken to imply negatively, that it is not ac- 
cording to the will of the lord. But where reference is made to 
[ 433 ] the custom generally, what that custom is in all its parts is to 
be collected from evidence of usage, i.e. from what has in fact 
been the custom acted upon. The words “ according to the 
custom of husbandry of the manor” may have different interpreta- 
tions. They may, though not properly for the present purpose, 
refer to a known course of husbandry in the manor regulating 
the culture of the tenants 9 estates: or they may mean that the 
tenants hold as husbandmen of the lord, in like manner as the 
villeins of the lord formerly were employed in the culture of the 
lord’s lands; and as distinguished from an holding by military 
services properly so called, &c. &c. That the tenants held 
according to the custom of husbandry of the manor, whatever that 
custom was, is also proved by various copies of admissions be- 
ginning in the 17 Eliz. (prior in point of time to those produced 
by tlie defendant, in which u at the will of the lord u occur,) 
though some^others state it generally according to the custom of 
the manor. These are followed up by a petition to Algernon 
Earl of Northumberland, complaining of the tenants’ copies and 
customsliavingbeenaltered, and their fines increased, on pretence 

of 
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of their having divided without licence ; all which are referred; 1W®- 

hut as nothing came of the reference, it is immaterial to dwell Brown 

upon it. Likewise an inquisition in the 2 Jac. 2. for ascertain- against 

ing what were the customs of the manor, and the duties, rents, Rawuns * 
and services, payable to the lord by the tenants for their copy- 
hold farms ; in which it is found by the jury charged with the 
inquiry, that all the copyhold estates within the manor were copy- 
hold estates of inheritance , according to the custom of the manor . 

That the widow of a copyholder dying seised shall enjoy the copy- 
hold estate during widoivhood , without any fine for admittance. 

That the eldest son of a copyholder, succeeding by descent, 
shall pay 40.s\ fine on admittance for a whole farm; and so in [ 434 1 
proportion for a half or quarter farm. But an eldest daughter 
taking in default of sons shall pay 4/. for a whole farm, and take 
only for life. This increase of fine on admittance of the 
daughter, who takes only a life estate, seems to have arisen 
from her inability to perform the border service. There is also 
a custom stated for the tenants to lease their copyhold lands by 
indenture for three years, without licence; but if leased for 20 
or 21 years, then they must have a licence , and pay the steward’s 
fee. There are also several other findings : but it is to be ob- 
served, that none of them state or suggest any right or claim on 
the part of the tenants to the freehold of their tenements. It 
was however proved, that upon examination of the hook of 
surrenders, the surrenders all appear to have been to the use of 
the surrenderees, either according to the custom of the manor , or 
according to the custom of husbandry of the manor, and that there 
is no instance of a surrender to hold at the will of the lord . 

And this latter circumstance, upon the effect of which I have 
in part observed already, is the only evidence which avails the 
argument of the plaintiff, founded on the case of Gale v. Noble , 
that where the tenant holds according to the custom of the manor 
generally, without stating at the will of the lord , an intendment* 
is to be made that the freehold is in the tenant. What the evi- 
dence of the custom in fact was in that case does not appear 
from the report, but merely, that in none of the rolls or copies 
was the holding stated to be at the will of tliejord. Neither 
does it appear here by the evidence what the custom of husbandry 
is in this case. But in none of the various proceedings given 
in evidence in this case does it appear that there ever was any 

claim 
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180& claim made by the tenants to the freehold of their tenements; 

the only claim insisted upon by them is, that they were copy- 
against holders of inheritance at fates certain, &c. But as to the free- 
Havvlin j. hold, the evidence of usage, winch is of the utmost weight in 
cases of this sort, is, as far as it goes, wholly on the side of the 
lord. For there is no evidence that the tenants have ever gotten 
coal under their own lands, but the evidence uniformly is, that 
the whole of the coal gotten has been gotten in right of the 
lord by his lessees, &c. It is too much, therefore, to say, that 
there ought to be a new trial as in case of a verdict against evi- 
dence, or indeed that the evidence does not in this case greatly 
preponderate in favour of the verdict : though if it only stood 
in equal scales, there would be no occasion to disturb this ver- 
dict, which appears to have’ been given to the satisfaction of 
the learned Judge who tried the cause. 

Rule discharged. 


Saturday , StaRKY agahlSt BARNS. 

June 7ih. ° 

The drawer TN an action by the indorsee of a bill of exchange against the 
cxdiangej ^ drawer, the Plaintiff declared that the Defendant on the 
which had 15th of Scptemter 1801 , according to the usage and custom of 
c^and was" merc ^ a,lt S drew a bill of exchange of that date on J. Gardner 
not refused of London, requiring him two months after date, to pay to his 
F£ yn !t nt \ )y to® defendant’s, order 100/. value received ; which bill J. Gaul - 
till after the tocr on the same day and year accepted : that the defendant be- 
ef^ thed^awer ^ orc ^ me appointed for the payment thereof indorsed it to 

i? discharged Warwick, or order, who before it was due indorsed it to 
by his certi- the plaintiff: and that afterwards when it became due, on the 
much as such 18th of November, 1801, it was presented to J. Gardner for 

^rov«bte*un P a y uaent > * w ho on rc( l uest refused to pay the same, and made 
SeThh com- default : of all which premises the defendant afterwards, on the 
the statute Nov&idier 1801 at London , had notice, &c. by reason 

1 G. l.c. 3 i, thereof, &c. The second count charged, that the like bill 
* [ 436 ] drawn by the defendant on J. Gardner, and made payable to 
the defendant, or his order, was accepted by Gardner , and af- 
terwards. 
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towards, and before it became due, was indorsed by the de* 
fendant to the order of the plaintiff, and by the plaintiff to 
Moses Gardner; and that afterwards when the bill became due 
on the 18th of November 1801 , it was presented for payment 
to/. Gardner , who refused payment and made default: and 
thereupon the bill was returned to the plaintiff, who was 
afterwards, on the 25th of March 1802, obliged to pay the 
same: of all which premises the defendant on Jhc said 25th of 
March had notice, &c. There were also the common money 
counts. The only plea was, that the defendant, before the 
exhibiting of the plaintiff’s bill, viz. on the 6th of November 
1801, became a bankrupt, and that the several causes of action 
in the declaration mentioned accrued to the plaintiff before the 
defendant's bankruptcy ; on which issue was joined. At the 
trial before Lord Ellenborough C. J. at the sittings after last 
Michaelmas term at Guildhall , the facts stated in the declaration 
standing admitted, it was proved in support of the defendant's 
plea (upon which alone the question arose) that a commission 
of bankrupt issued against the defendant and J. Gardner on the 
6th of November 1801, and that their certificate was allowed 
on the 24th of March 1802; and it was thereupon contended, 
that the debt was barred. But a distinction being taken 
between this case, where the bill having been accepted, the 
drawer only became contingently liable in default of the 
acceptor, which default was not made till after the bankruptcy, 
and consequently no debt due from the drawer before ; and 
prior cases which had been decided, where, the bill being re- 
fused acceptance, the drawer became immediately liable ; Lord 
Ellenborough directed a verdict to be found for the plaintiff for 
120Z., the amount of the bill and interest, with liberty to the 
defendant to move to set it aside, and enter a noftsuit, if the * 
Court should be of opinion that the debt was barred by the de- 
fendant's certificate. A rule nisi was accordingly obtained for 
this purpose in Hilary term last, which was grounded princi- 
pally upon the authority of Macarty v. Barrow , (a) where it is 

said 


(a) 2 Stra. 949. and 3. 10. and 2 Barnard . 251, 5. 

The following note of this case is from, Mr. Ford's MS. vid. ante , 347. 
Macarty against Barrow , E. 6. G. 2. B. R. The defendant, in 
the month of December and till the 6th of January 1728, drew bills of 

exchange 
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said that the drawing of a bill creates a debt, and other cases 
were referred to, as Cowley v. Dunlop , (a) Rolfe v. Casloti , (6) 
Francis v. Rucker , (c) and Ex parte Adney . (d) 

Park and Wigley now shewed cause against the rule ; and 
relietPupon the distinction, arising out of the cases decided, 
between bills accepted and not accepted at the time of the 
drawer s bankruptcy. 1 here is an implied engagement by the 


exchange upon Messrs. Parmenler and other merchants at Bilboa , pay- 
able at a future day ; and upon the 13th of January, in the same year, 
a commission of bankrupt issued out against him, on which he was found 
a bankrupt: and in February and March following the bills were returned 
to England? protested for non-acceptance ; upon which the defendant was 
arrested, and sued to execution : and having now obtained his certificate, 
Foulkts moved that he might be discharged in pursuance of the act 
5 G. 2. c. 30. whereby the bene tit of the act 5 Geo. 1. c. 24. is conveyed 
to bankrupts obtaining a certificate, (viz.) to be discharged by the Court 
that issues the process from all actions founded upon any debt contracted 
before an act of bankruptcy committed. And although Strange for the 
plaintiff urged, that it did not appear when the defendant first became a 
bankrupt, and that he w\as not chargeable upon the said bills of exchange 
before they had been refused acceptance by the drawee, and had been pro- 
tested, or at least before the day of payment, which was not till after the 
going out of the commission of bankrupt; yet the Court resolved that he 
should be taken to be a bankrupt the day the commission was executed, 
and that they could not intend he was a bankrupt sooner ; but if the 
plaintiff would suppose he was, the fact ought to he shewn bv him. And 
as to the objection, that the defendant bad not contracted tiny debt before the 
protest ; they resolved that a debt w as created immediately upon drawing the 
Jiills, before the day of payment, or any protest made; the money to be 
received upon the bills being debitum in priescnti, though solvcndum in 
futuro; and that the protest did not raise any debt, but w’as only notice to 
the drawer of the drawee's refusal to pay the bill. 

Lef. Justice said, that the 7 Geo, 1. c. 31. which enables persons who have 
securities for money payable at a future day to come under the commission, 
extends to all sorts of securities given upon a good consideration, though the 
money did not become due for goods sold to the defendant, as was urged by 
Strange that it ought, 

(a) 7 Term Rep. 565. ( h ) 2 II. Blac . 570. 

(c) Ambl. 672. (d) Coxvp , 460. 

drawer 
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drawer of a bill to the person in whose favour it is drawn, that 
the drawee will accept it; and if it be dishonoured it may be 
considered as referring the holder to his original present debt 
against the drawer, which is evidenced by the bill ; the implied 
consideration having failed on which he agreed to receive a bill 
payable at a future time, (a) But it is otherwise where the bill 
is accepted ; for then tfie original debt is merged, and the only 
remedy of the holder, even against the drawer, is upon the bill, 
by which a new contract between them is created, and no 
present debt exists, but only a future contingent liability, in case 
the acceptor shall make default on the stipulated day of payment. 

Then the bankruptcy of the drawer having happened before 
that day arrived, the bill could not be proved under his com- 
mission ; for there was then no debitum in present* solvendum in 
futuro ; but it was altogether contingent whether the bankrupt [ 439 ] 
would ever be indebted at all or not. And the stat. 7 Geo. 1. 
c. 31., which enables persons holding securities for money pay- 
able at a future day certain to come in under the commission, 
extends only to debts which are certainly due from the bankrupt 
at such future day. The case of Macarhj v. Harrow was where 
bills drawn upon Spain by the defendant before his bankruptcy 
were returned protested for non-acceptance; therefore the then 
present debt which was raised by his drawing before the bank- 
ruptcy never became contingent. For it has been decided, 
that the drawer is liable immediately on the non-acceptance of 
the drawee, though the time for which the bill was drawn be 
not elapsed. Rolfe w Caslon, (/>) and Cowley v. Dunlop, ( c ) were 
both cases of counter-acceptances. In the latter, the Court 
were divided in opinion on the question whether such exchange 
of paper created a present existing debt which might be proved 
under the commission. 

Sir V. Gibbs , (and Marryatt was with him) in support of the 
rule, contended that immediately upon the drawing of a bill a 
debt is raised from the drawer, which continues till satisfaction 

(a) Vklc Milford v. Mayer, Doug l, 51. and Ballinghall v. G foster, 3 East, 

481. 

( b ) 2 H. Blue. 570. 

(c) 7 Term Rep . 565. and vide* Buckler v. Buitivant, 3 East, 72. Houle 
v. Baxter, ib. 177. and ex parte Marshall , 1 Atk . 129. 
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1806- of the bill, although It cannot be enforced against him until 
Staju&y by the acceptor ; and then the drawer is answer- 

against able with a retrospect as from the time of the bill drawn. And 
Ba&ns. he relied upon the principle of the case of Macarty v. Barrow ; 
which, though the case of a bill protested for non-acceptance, 
was decided upon the ground, as stated in the more correct 
[ 440 ] report of it in Wilson from the note of Lord C. J. Wilmot , 
€€ that the drawer of a bill of exchange instantly upon his 
drawing the bill contracts a debt/* Whether the bills in that 
case were refused acceptance before the bankruptcy of the 
drawer does not appear by the report ; though the argument of 
Strange, who was counsel for the plaintiff, leaves room to infer 
tliat the non-acceptance was after the bankruptcy; which 
would assimilate the cases very nearly : for till the dishonour it 
could not be told whether the drawer would ever be liable to 
be sued upon the hill ; and yet he was holden entitled to be 
discharged under his certificate. And it is clear from what was 
said by the Lord Chancellor in the case Ex parte Harrison , (a) 
tliat he considered that the holder of a bill might prove his debt 
under die commission of the indorser, though the bill did not 
become due till after the bankruptcy. He was then stopped 
by the Court. 

Lord Ellbnhorough C. J. Upon referring to the act of 
the 7 Geo . 1. c . 31. 1 think the plain letter of it is decisive of 
this question, without - going upon any other more uncertain 
^ftound. With all the respect which 1 feel for tlic opinion 
delivered in Macarty v. Barrow , that the mere drawing of a 
bill upon another payable at a future time creates a present 
debt from the drawer, recognized as it was by Lord C. J. Wil~ 
mot in Chilton v. tFlujfin, I should have doubted whether the 
giving a credit upon another person at a future time, whereby 
the drawer virtually agrees that if the drawee do not accept the 
bill, he will pay it, constituted anything els^than a contingent 
future liability in the drawer upon the default of the drawee. 
However, I feel myself relieved from any difficulty on the 
subject upon the plain ground that the defendant is entitled to 
his discharge under the statute. After reciting that traders 
were often obliged to dispose of their goods on credit, and to 

(a) 2 Bro • Ch . Cas. 615. 


take 
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take bills, &c. payable on future days, and that the buyers 
becoming bankrupts before the money upon such securities 
became payable, it had been a question, whether such persons 
giving such credit on such security should be let in to prove 
their debts before such securities became payable ; for remedy 
it enacts that " Every person who shall give credit on such 
securities as aforesaid ” (here credit was given by the party on 
such a security) “ to any person who shall become a bankrupt,” 
(this is the case here,) “ upon good and valuable consideration 
for any sum of money, or other matter «or thing whatsoever,” 
(an exchange of securities is a good consideration according to 
Cowley v. Dunlop and other cases,) “ which shall not be due or 
payable at or before the time of such person’s becoming bank- 
rupt,” (that is the fact of this case,) “ shall be admitted to 
prove their respective bills, &c. in like manner as if they were 
made payable presently, and not at a future day.” In every 
respect therefore, the circumstances of this case tally with the 
description in the statute. Without, therefore, admitting the 
principle that the drawing of such a bill constitutes a debitum in 
prassenti , it is sufficient to say, that by the express words of the 
statute the debt was proveable under the defendant’s commis- 
sion, and therefore he is discharged by his certificate. 

Gaos® J. declared his concurrence on the ground of the 
statute. But observed also, that he should hesitate long before 
he decided against the doctrine laid down in Macarty v. JSairow, 
which had often been recognized since ; that the drawing of a 
bill of exchange constituted a debitum in puesenii from the 
drawer, though solvendumin futuro. 

Per Curiam, Rule absolute for entering 

a nonsuit. 
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... . StnroN aeainst Weeley. 

Monday , ° 

June 9th. 

A devisee for FT1HIS was a feigned issue, directed by the Lord Chancellor 

estate^ part on a petition in the matter of the Defendant’s bankruptcy, 

of which was to try the question whether the defendant had been a trader 

Ground mak w *ddn t ^ ie bankrupt laws at any time between the 26th of Sep- 

ing bricks tember 1796 and the 1st of January 1803, the Plaintiff in such 

there tor sale j ssuc asser ting the affirmative. The cause was tried at the last 
generally u 

with a view assizes for Essex , before He&th J., when a verdict was found for 
not P a°tradcr ^ ie subject to the opinion of the Court on the follow- 

within the ing case. 

laws Though The defendant in tlie year 1795, his name being then John 
he purchased Marshy and then residing at W eeleigh in Essex, opened, and en- 

the coals and ^ crci j with the excise officer of the district in which he resided, 
sonic of the 7 

wood used in a public kiln, as a brick-maker , in his then name of John Marsh . 

bricks'-^ and ^ ien he so opened the kiln he had no interest in the estate 
had occupied from which the brick-earth * was dug, the same being the pro- 
thc same porty of one Samuel Weeley : and the defendant there carried 
brick-maker on the brick-ittaking-business until the death of Weeley on the 
lalo^bcfTc °* ^ c l )icm ^ er 1796. Immediately after S. Weeley' s death 

the estate the defendant entered into possession of the estate, on a pari of 
came to him which the said brick-kiln was erected, and from which the 
this is but a F brick-earth had been procured, as devisee thereof, for the term 
more bench- of his own life, for his own use and benefit, under the will of 
enjoying bis* Weeley , subject to the incumbrances; and the defendant 
own estate, continued in possession as tenant for life until the issuing of the 
Jhe'sLifio commission of bankrupt against him on the 16th of January 
market iu au 1804. The annual value of the estate and manor was at 
state, ^anefis ^ ee ^ et / s death 750/. per annnm, the greatest part of it then 
not a buying and still being under-let to tenants; and the whole is subject 
modity toTell to uicumbranccs to the amount of 230/. per annum, and con- 
it agam ; nor sists of about 900 acres. Immediately after S. Weeley s death 
Within the the defendant re-entered the same kiln at the excise-office in 
principle of his then namb of John Weeley ; and his kiln w as surveyed every 
laws^whicir ^ ^7 the surveying officer of the district from its first 

were levelled against those who, getting other men’s goods, into their hands, obtain credit 
upon and consume the same. 

*[ 443 ] entry 
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entry in 1/95 until July 1799. It was a large and capital 1806. 

kiln, capable of burning 30,000 bricks at a time, and during 
all the above period was kept by the defendant for the general against 
sale of bricks and tiles to any purchaser ; and bricks and tiles were ^ eele y. 
sold there to any person who came to buy them, and that in 
great quantities, with a view to profit ; the defendant usually 
employing seven or eight workmen at his kiln, who made the 
bricks at a certain price per thousand. During the above pe~ 
riod the defendant yearly made from 150 to 200,000 bricks, 
and a great number of tiles, part of which were during that 
period used by him in repairs on the said estate, and in build- 
ing a cottage on the brick-ground for the foreman to live in, [ 444 ] 
and a piggery and other buildings 911 the said estate : but the 
greater proportion thereof were sold to customers in general : 
and during that period the defendant at various times solicited 
custom from several persons to purchase bricks and tiles from 
him at the said kiln, and he exchanged bricks and tiles with 
one person for coals. On the 30th of Januart / 1796, the 
defendant inserted an advertisement in the Ipswich Journal ad- 
dressed to tile-makers, for a tile-maker; and stated therein that 
a good hand might have constant employ in an extensive vein 
of capital earth. And in July following he inserted another 
advertisement, addressed to brick and tile-makers, for a person 
who was a complete master of the business of making chimney- 
pots, glazing tiles, &c. to undertake the management of a 
brick-kiln where there was an extensive vein of excellent brick 
and tile earth for red ware only. He thereupon procured one 
Cook as a foreman, to whom he represented at the time of 
engaging him that he should burn from 5 to 600,000 bricks a 
year for sale. Cook from the beginning of 1796 superintended 
the brick-making business until Ji//?/ 1 799, when th£ defendant 
entirely gave up brick-making; from which time Cook and 
G. Marsh (the defendant’s brother) hired the brick-kiln and 
premises of the defendant, and carried on the brick-making 
business therein, on their own account, for some time ; after 
which the defendant let the premises to J. Marjoram , who still 
continues to carry on the brick-making business therein. The 
defendant, from the first opening of the brick*-kiln in 1795, 
until the death of S. IFeeley , and afterwards until he left off 
brick-making in July 1799, carried on without interruption the 

. manu- 
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1806 . manufacturing and selling of bricks and tiles at the said kiln, 

in the same manner, and with the same yfew to profit. The 

* coals and some of the wood used in burning the bricks were 
Weeiet. bought of two or three different persons 3 but some of the wood, 
* [ 446 ] am j a j| t jj 6 brick-earth, straw, and sand, used in the brick- 
making, were procured and raised as aforesaid by John Weeley 
from different parts of the estate, and not bought. And the 
brick-earth, straw, wood, and sand, procured and raised from 
the estate, so first belonging to S. Weeley , and afterwards to 
the defendant himself, tor his life, subject as aforesaid, during 
the above period, and used in making the bricks and tiles from 
the time when the defendant first commenced the brick-making 
business until he declined it, upon an average formed less than 
a fifth part of the expence of the coals and wood purchased for 
the manufacturing such bricks and tiles, and the labour em- 
ployed in rendering them saleable at the kiln, including the 
excise duty to be paid upon the same. The question for the 
opinion of the Court was, if the defendant were a trader be- 
tween the days stated > If he were, then the verdict to atand : 
if not, then a nonsuit to he entered. 

The case was argued in last Hilary term hy Pool ey for the 
plaintiff', and Withcrell for the defendant. The general point 
whether a person renting or otherwise acquiring buck giound, 
for the purpose of making bricks foi 4 general sale, be a trader 
within the bankrupt laws, having been several times before 
much discussed in the cases ex parte Harrison (a) in Chancery, 
and Parker v. Wells, C. B. (b) B . R. (c) and Dom. Proc. ( d ) 
[ 446 ] where all the cases bearing upon this question are collected, it 
is unnecessary to detail the arguments, especially as the Court, 
in giving judgment, notice such of them as appealed to throw 
any new Kglit upon the subject. The Couit, at the time of 
the argument, intimated their opinion very strongly against the 
bringing a person circumstanced as the defendant within the 
scope of the bankrupt laws . but said, in answer to an intima- 
tion that gentlemen had taken notes for a second aigument. 


(<T) 1 Bro (V» Ca<t 173 anti Cooke's Bankrupt Taw*, *18 Sth edit 
(A) Cookt'* tianfovpt L 11 Sec mil Montague s Bkt L app. 07 
(c) 1 Verm li*p 14. 

W Ih. 7b3. Cooke and Montague, ib. and 1 Tomlin Dig. of Pearl. 

Cos. 54 j. 

« 


that 
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that the ease had been so fully aud ably discussed already,, that 1800 , 
nothing more could be said upon it : and that they would de<- 
liver their opinion after they had conferred together upon rfc. 

No opportunity occurred for doing this during Muster term, WmaLBiR 
the greater part of which was occupied by the trial of Lord 
Viscount Melville , in the great Hall. And now the opinion of 
the Court was delivered by 

Lord Ellknbokough C. J. This case is, as was contended 
by the defendant’s counsel in his argument, distinguishable 
from the case of ex parte Harrison , in which Lord Tkurlow re- 
fused a new trial ; where a brick-maker having taken earth 
from the waste, and having made a compensation on that ac- 
count to the lord, was found by the jury to be a trader; and 
from that of Wells and Parker , in which the opinions of the 
King’s Bench and Common Pleas differed, and on which, in 
the House of Lords, there was ultimately no decision; inas- 
much as in both those cases the earth employed in making 
bricks was acquired for that very purpose : and it is not neces- 
sary to say what would be our opinion if a case similarly cir- 
cumstanced to the one or the other should come before ns. In 
the present case Weeley , by devise, took a freehold interest in 
the Wick earth, and can in no way be considered as buying any [* 447 j 
thing, which he sold again ; but like a burner of his own chalk 
or rock into lime, the smelter from his own mines of iron or 
lead ore into pigs, or the manufacturer of his own rock into 
allum, appears to have merely carried his ow n soil to market in 
some way manufactured. What reason then is there that he 
should be holden a trader more than the several other venders 
of their own manufactured soil already mentioned. It can 
make no difference that in this case the manufactured soil was 
clay, in the others, rock of various sorts, or chalk. - In order to 
smelt aud flux iron and lead considerable quantities of fuel and 
some ingredients are necessary: so too in order to make rock 
allum into merchantable allum. And for making clay into 
bricks no greater variety of additional articles is required than 
is required for manufacturing and rendering the particular 
subjects saleable in the foregoing instances. In the several 
cases of the lime-burner, the smelter of ore, and the maker of 
allum, although the surface oT the earth might produce some 
profit, yet the selling the soil under such surface, or parts of 

■* such 
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such soil, in a state essentially altered by various processes of 
manufacture, has been holden not to alter the character of 
the land-owner, nor to convert him into a person who can be 
properly said to carry on the trade of merchandize . The prin- 
ciple of the bankrupt laws, as is to be found in the statute 
of Hen . 8. referred to in the argument by the defendant’s 
counsel, is to prevent persons craftily obtaining into their hands 
great substance of other men’s goods, and at their own wills 
and pleasures consuming the substance obtained by credit of 
other men : and the subsequent statutes relating to bankrupts 
were made for the better providing against the persons de- 
scribed by that statute, and for the more accurately defining 
who ought to be taken to be a bankrupt: in no one of which 
is there any term made use of which is not descriptive of per- 
sons to whom in the actual course of their business Extensive 
credit is given, and that for the very purpose of carrying it on. 
And where particular employments are not specified, such as 
that of a scrivener, the general description cannot be satisfied 
without there be both a buying and selling : this is implied in the 
words using the trade of merchandize ; for a merchant is so deno- 
minated from his being a buyer to sell again : but one who burns 
into bricks the clay of the land of which lie is seised as de- 
visee, and then sells the bricks so made, is no buyer of any 
thing to sell again : nor is he one the course of whose business 
requires that he should obtain great substance of other men’s 
goods upon credit. And it is always to be remembered, that 
it is the protection of persons who have so given credit which 
is the professed object of the bankrupt laws. 

Judgment of Nonsuit 
to be entered. 


Lubbock 
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Lubbock and Another against Potts* Tn^gth 

T HIS was an action on a policy of insurance upon the ship Colonial pro- 

Speedwell and cargo, “ at and from Trinidad to Gibraltar” jj! l ^ 1 ca { 1 1 “ ot 

with liberty to touch, stay, and trade, load, unload, and reload, slupped froim 

shift, and exchange property at all or any of the West-India 

islands, particularly Martinique ; the insurance to continue upon 

the ship until she should arrive at Gibraltar and have moored at amI ,llcre fore 

anchor 24 hours in good safety ; and upon the goods from the not beTnsu^" 

loading thereof until the same should arrive at Gibraltar , and recI on such 

be there discharged : at a premium of 20 guineas per cent., to andiunat- 

return 10/. per cent, if the ship should have convoy for the tcrs no . t that 

voyage and arrive. The declaration, after setting forth the 

policy as above, dated 2d of June 1801, stated that afterwards, shipped at 

on 3d of June 1801, the Defendant, in consideration of a fur- 

tlier premium of 5 guineas per cent., agreed that the said insu- islands, with 

ranee should be “ against all risks whatsoever, British capture, exchange it 

seizure , and detention included” It then stated, that on the 1st dl another, 

of May 1801, the ship was in safety at Trinidad, and on the l^c^n 

same day departed from thence on the voyage insured for Mar - legal) if in 

Unique, where she arrived on the 20th of May ; that on the 2d ^ l ^ eTG 

of June a large quantity of goods was there put on board to be changed, and 

carried from Martinique to Gibraltar; and that the ship with Jfe.stinationT 

the goods afterwards sailed from Martinique upon the voyage was GUmiltor, 

insured, but that before her arrival at Gibraltar she was lost bv An ^ thc 
1 .1 c ,i J an# l cargo 

the penis of the seas. being lost off 

At the trial before Lord Ellenborovgh C. J. at the sittings 
after last Trinity term, the policy with the subseqqent memo- assured could 
randum was proved : and it also appeared that the ship which ^recover, 
went out from Gibraltar arrived at Trinidad , * and afterwards mimnVavhiLr 
sailed from thence to Martinique with some goods on board, * >cc 'u I ,aid 
but took in sugar and coffee, being the principal part of her gJiT^nsiirance 
cargo, at Martinique : both Trinidad and Martinique being at cannot be rc- 
that time in the possession of the British by capture : and that 
immediately upon her arrival in the outer road of Gibraltar a ^ ' • 

sudden and violent squall of tvind arose, in consequence of 
which she was driven upon the rocks and bulged. The Plain- 
tiff recovered a verdict; but two objections were reserved, 

Vol* VI f* Z upon 



460 


CASES in TRINITY TERM 


1806. upon which a rule nisi was obtained in Michaelmas term last 
ubbock ^ or 3e ^ n £ asi( I° ^ ie verdict and entering a nonsuit, 1st, That 
‘against the memorandum extending the insurance against British cap - 
Potts. tyre, seizure, and detention , vitiated the policy. 2d, That the 
trade insured, being colonial produce from the British colonics 
in the West Indies to Gibraltar , was illegal by the navigation 
laws.. 

Sir V. Gibbs and Carr now shewed cause ; and upon the 
first point argued that the memorandum, however illegal, being 
made at a time subsequent to the making of the policy, would 
not affect it, but at most would only be void, and the case 
would stand as if no such memorandum had been made. But 
they also contended that the memorandum was legal ; for that 
British property might through ignorance or wrong be seized, 
captured, and detained, as well by British privateers as by the 
king’s ships of war, and loss and damage would thereupon 
ensue though the property were afterwards liberated ; against 
which loss the assured might lawfully contract to be indemni- 
fied : and that if the words were capable of a construction 
which would make the insurance lawful, the Court would not 
intend them in any other sense. The Court seeming to coincide 
with the plaintiff’s counsel on this point ; 

[ 451 ] Burk contra (with whom was Marry at) contended upon the 
authority of what was said in Kellner v. Le M courier, (a) that 
an insurance against Brinish capture, eo nomine, was illegal and 
void; and that the memorandum was incorporated with the 
policy by the terms of it, and made all one contract, which 
could not be severed. That British detainer includes an em- 
bargo by the king’s authority, against; which, though happening 
without any fault imputable to the owner of the goods, it 
would be unlawful to insure co nomine ; because of the policy 
of creating an interest in any subject against the acts of our 
own government. 

The Court observed, that what was said in Kellner v. Le Me - 
sttrior must he taken with reference to the subject matter; that 
being the case of a policy on a foreign ship, the general words 
of which were considered as not extending to insure the party 
against British capture in case of hostilities : (b) and they still 

(«) £ Eiiat j *i0,\ (/>) See also Camba v, Le Me surier, ib. 407. 

scorned 
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seemed inclined to think, that construing the words of the me- 
morandum in a favourable sense, as extending only to cover 
losses happening from unlawful capture, seizure and detention 
by British .ships ; or even extending it to temporary lawful de- 
tention, without any fault of the assured ; the memorandum 
would not vitiate the policy. However, without deciding this 
point, they called upon the plaintiff’s counsel to answer the 
other objection. 

Sir V. Gibbs and Carr contended, 2dly, that the voyage in- 
sured was legal. The island of Trinidad to which the ship first 
went, and Martinique where she afterwards shipped the colonial 
produce in question, were both at that time West India colo- 
nics under the British gnvmwwwt ; and there is nothing in any 
of the navigation laws which prohibits British colonial produce 
from being carried to any other English plantation , such as 
Gibraltar must be considered to he, though situated iu Europe . 
The stat, 12 Car. 2. e. 18. s. ]. enacts, that no goods shall be 
imported into or exported from any lands, islands, plantations, 
or territories belonging or which may hereafter belong to or in 
the possession of the king, his heirs and successors, but in ships 
belonging to the people of England, or In land, If ales, or Bcr- 
icick-vpan-Tweed. Then by.*. 18. “N> sugars, &c. of the 

growth, cxc. of any English plantations in America , Asia , or Africa , 
shall be transported from any of the said English plantations 
to any land, island, territory, dominion, port, or place whatso- 
ever, other than to such other EnglMi plantations its belong to his 
majesty, &c. or to England, or Ireland, If ales, or Bcrwick-upon- 
Tweed " on pain of forfeiture, &c. Then by s. 19. ships sailing 
from England , Ireland , Hales, or Berwick upon-Ttveed: shall 
give bond, that incase they shall load any of the said commodities 
at any of the said English plantations, they shall, be landed at 
some port of England , Ireland , Wales, or Bcrwick-npon- Tweed : 
and for all ships coming from any other port or place to any of 
the aforesaid plantations, which by this act are permitted to 
trade there, bond shall be taken that such goods shall be carried 
to some other of his majesty's English plantations, or to England, 
Ireland , Wales , or Benvick- upon- Tweed. This, they observed, 
was the principal act which directly regulated the intercourse 
between the mother country and its colonies, aod between 
those several colonies , and the express object being to promote 

Z 2 the 


1800. 

LUBTKXU* 

ugfrinst 

Porn* 


[ 452 ] 



#3 


CASES in TRINITY TERM 

1806. the shipping and navigation of England, that object was as well 

Lubbock attamec * ty promoting a free collateral intercourse between the 
against several colonies, &c. in English ships, as by the direct intercourse 

Potts, between the respective colonies and the mother country. By 
s. 9. indeed of stat. 15 Car. 2. c. 7. a penalty is inflicted on 
custom-house officers in England, or Wales, or Berwick, giving 
warrant to suffer any sugar, &c. the growth of the said colo- 
nies, &c. to be carried to any other country, until first unladen 
and put on shore in some port of England, Wales, or Berwick- 
upon-Tweed. But this must be construed with reference to the 
former provision, and must apply to other countries than an Eng- 
lish plantation. The same act, s. 6. provides that no European 
commodity shall be imported into any plantation, & c. of his 
majesty, &c. in Asia, Africa, or America, but what shall be shipped 
in England, Wales, or Berwick-upon-Tweed, in English ships. 
But it is no where directly provided that colonial produce may 
not be brought to any English colony, plantation, &c. in Eu- 
rope, so as to exclude Gibraltar. Then the subsequent act of 
the 22 & 23 Car. 2. c. 26. s. 10 tk 1 1 . reciting the last-mentioned 
statute, and particularly the 6th section, and reciting further the 
prejudice to England by ships going with plantation produce to 
Ireland, (which it must be observed was, like. Scotland before the 
Union, an independent kingdom, and having different revenue 
laws, though under the same sovereign) by means of bonds 
taken for the return of such ships to Ireland, as well as England, 
Wales, and Berwick, under the general words of the stat. 
12 Car. 2. c. 18. s. 19. it therefore directs that Ireland shall be 
left out of all such bonds taken from any ship sailing from Eng- 
land, Ireland, Wales, or Berwick-upon-Tweed for any English 
plantation in America : and directs as before, “ that in case the 
[ 454 ) said ship shall .load any of the said commodities at any of the 
said English plantations, they shall be brought to some port of 
England or Wales, or to Berwick-upon-Tweed, and shall there 
unload and put on shore the same. And in like manner for all 
ships coming from any other port or place to any of the afore- 
said plantations, which by the said act are permitted to trade 
there, &c. bond shall be taken that such ship shall carry the said 
goods “ to some other of his majesty’s English plantations, or to 
England, Wales, or Berwick-upon- Thveed,” &c. : and then it gives 
a forfeiture for disobedience. It does not say, “ to some other 

of 
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of his majesty's English plantations" in America, Asia , or Africa* 
A plantation is not confined to settlements for raising produce, 
but in a general sense, as here used, means any place where a 
cplony of men has been planted. And at any rate the illegality 
of the transaction is made to depend upon the unlading and 
putting on shore colonial produce in a prohibited place, which 
was not the case here. 

Lord Ellbnborougii C. J. It is quite plain from the 
whole scope of the navigation laws in the time of Car. 2. that 
colonial produce could not legally be shipped from the planta- 
tions in the West Indies to any part of Europe except England , 
Wales, and Betwick-upon- Tweed ; though since the Unions the 
privilege has been extended by particular acts, (a) A strong 
legislative declaration of this is to be found in the stat. ‘25 Car . 2. 
c. 7- s. 2. which recites the prior permission to carry produce, 
the growth of the plantations in America , Asia , or Africa , from 
the places of their growth to any other of his majesty's planta- 
tions in those parts ( Tangier excepted,) without paying duties; 
and that the inhabitants of divers of those colonies, contrary to 
the express letter of those laws, have brought into divei's parts of 
Europe great quantities thereof, which they vend to foreign 
shipping, &c. to the hurt and diminution of the customs and 
trade and navigation of this kingdom : and for remedy imposes 
certain duties on all such commodities, unless bond he given 
to bring the same to England , or Wales , or Berwick-upon-Tweed, 
and to no other place , and there to land and put the $ame on 
shore. ( b ) The term plantation in its common known signifi- 
cation is applicable only to colonies abroad where things arc 
grown, or which were settled for the purpose principally of 
raising produce; and have never in fact been applied to a place 
like Gibraltar, which is a mere fortress and garrison, incapable 


(a) Vide Act of Union with Scotland, 5 Ann . c. 8. article 4. and 12 G. 2. 
r. 30. and 13 G. 2. c. 33. and the Act of Union with Ireland 39 & 40 G. 3. 
c. 67. article 6. 

( b ) Vide stat. 7 & 8 W. 3. c. 22. s. 8. Vide also the styt. 22 & 23 Car . 2. 
which recites the same mischief, and enacts u that if arty ship belonging to 
“ any of his majesty’s plantations, \Vhich shall have on board any sugars, &c. 
“ shall be found to have unladen in any port or place of Europe other than 
“ England, Wales, or Berwick-upon-Tweed, such ship shall be forfeited,” &£« 
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1906 . 

■XaVOWOCK 

, Potts. 


I m ] 


of raising produce, but supplied with it from other places. In 
truth the term plantation , in the sense used by the navigation 
laws, has never been applied either in common understanding 
or in any acts of parliament (at least none such could be pointed 
out when demanded in the course of the argument) to any of 
the British dominions in Europe ; not to Dunkirk while that was 
in our possession, nor at the present day to Jersey , Guernsey , 
or any of the islands in the channel. And the continued exclu- 
sion of all those from the direct import trade of the colonies, 
affords a strong practical exposition of the law. And as to the 
illegality of the transaction attaching only upon the landing of 
the goods • he said, that though the forfeiture might only at- 
tach upon the landing of the goods, yet that the shipping 
them for that purpose was illegal, and avoided the insurance 
on such a voyage. The other Judges concurred in the same 
opinion. 

It was then suggested by the plaintiff's counsel, that as the 
whole voyage was illegal, (which did not appear to have been 
known to the assured at the time, nor the insurance entered 
into with intent to contravene the law,) the risk had never 
attached,' and therefore the premium ought to be returned. 
And in answer to an objection started, that as some part of the 
cargo was shipped at Trinidad [, and a liberty was given to ex- 
change, load, and unload at Martinique , the voyage would be 
legal between the two islands, and therefore the risk bad com- 
menced ; they observed, that there was no evidence of any ex- 
change of cargo at Martinique: and that if the shipping the 
goods at Trinidad for Gibraltar were illegal, it would not make 
it less so that liberty of exchange at Martinique was given, 
which liberty was not exercised. 

Park contra referred to Andrea v. Fletcher , (a) Vandyck v. 
Hewitt , (6) and Morck v. Abell , (<*), to shew that the assured 
cannot recover back the premium paid upon an illegal in- 
surance, though unknown to him in fact to be such at the 
time. 

Lord Ellenborouoh C. J. said, that to be sure every per- 
son must be taken to be cognizant of the law. And the Court 


(o) l Ea$t, 96. 


(d) 3 Ttrm Rep. 2 66. 
( b ) 3 Btw. * Pull . 36. 
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agreed that the plaintiff was not entitled to a return of pre- 
mium in this case. 

Rule absolute, (a) 


1800. 

IiUBHQCK 

against 

Potts. 


(«) Quaere, Whether the premium had not been paid into court in this case ; 
hut this was not stated in court. 


Freeland and Another, Assignees of Tipping, a Monday, 
Bankrupt, against Glover. tfth. 

T HIS was an action on a policy of insurance on goods on a s hip on an 

board the ship Neptune , “ lost or not lost, at and from 21 A/ nran v °y- 

i ... . . , . .. , , .aw, ihecom- 

li ours after her arrival at her first place of trade on the coast of »i, m dura- 

Africa , during her stay and trade on the coast of Africa and ^!|, r ° l < | Wl “ c * 1 

African islands, and at and from thcncc to Liverpool at a months, and 

premium of 25 guineas per cent. The declaration contained so,m l,mcs 

1 „ extends to a 

the usual averment that the ship, with the cargo, was, after twelvemonth 

or more, ar- 
rived on the coast in An gust 1709, and in February 1800 her then commander wrote a letter 
to his owners, mentioning an attack on her at another place on the coast by the natives, 
who killed the captain and several of the crew, and wounded others ; by means of which 
and a fever tiic crew were reduced to five, and all those sickly, and not a man to be pro- 
cured at hand : that they had been plundered of their clothes, &e. and their cabin stores 
were exhausted, and they did not know what to do. A second letter, dated 21st April, 
1800, from Gaboon River, mentioned their arrival there on the 24th March; that the natives 
finding them weakly handed , and their goods taken from them , did as they pleased: that they 
had then 9 men on board, but their provisions run very low that he had mentioned certain 
parts of the cargo in his last letter, and expected to ship the rest and to sail at the end of 
the next month. An insurance was effected in September 1800, on thi production of the last 
Utter only , “ at and from the ship’s arrival at her tirst place of trade on the coast of Africa , 19 
&c. Held sufficient that the last letter truly stated the then condition and circumstances 
of the ship; which, though better than when the first letter was written, was yet no frau- 
dulent concealment of the former circumstances; the second letter, both in its terms and 
contents, referring to a former letter, which it was the fault of the underwriters not to have 
called for, if they thought that a particular knowledge of former difficulties in part subdued, 
and to the extent truly stated in the second letter, would have varied the risk; and when 
the underwriters, cognizant as they must be presumed* to be of the common duration of . 
such a voyage, could not fairly collect from the contents of the second letter that the first 
arrival of the ship on the coast was only on the 21th of March, when she was stated to have 
arrived in Gaboon River, and to have had much of her homeward-bound cargo on board on 
the fist of April, and was expected to sail with the remainder by the end ot May. 

* 24 hours 
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24 hours from her arrival at her first place of trade on the 
coast of Africa , to wit, on the 10th of June 1800, in good 
safety at a place * authorised for the said ship to be at within the 
risk and meaning of the policy. It then stated a loss by the 
perils of the sea in the course of the voyage insured homewards. 
The cause was tried at the sittings after Hilary term last at 
Guildhall before Lord Ellenborough C. J. when a verdict was 
found for the Plaintiffs : and a rule nisi having been obtained 
for setting aside the verdict and having a new trial, the only 
question was, whether at the time of the insurance effected 
material information had been concealed from the under- 
writers ? As to which it appeared that the Neptune sailed 
from Liverpool on a general trading voyage to the coast of 
Africa in June 1799* and arrived at Gaboon on that coast on the 
7th of August following. And on the 15th of February 1800, 
Skelton y the then master wrote the following letter, dated Bim- 
bia ;, to Tipping one of his owners; the suppression of which, as 
well as pf information of the time when the ship first arrived 
on the coast, from the knowledge of the underwriters, was the 
subject of complaint. “ Sir, I am sorry to inform you of the 
melancholy circumstance that happened on board the snow 
Neptune off Cape St.Johns , close to the river Danger. Capt. 
Fishery finding all the ship’s crew in a very bad fever, thought 
it proper to stand in shore and get some stock for the sick. 
Thrpc canoes came oft', and we bought fowls, &c. ; but the 
blacks began to be very impudent. The blacks took a cutlass 
from the captain, and killed him on the spot, and stabbed him 
in twenty places. They killed the steward and one of the lands- 
men : the rest of the people all very much wounded. There 
were a good many of the blacks killed on the deck by the boat- 
swain and two of our men; all the rest of our men were in a 
very dangerous fever. The second mate died four days after of a 
fever and his wound together. At this time only six hands are 
left alive. Our condition is to be pitied. We were fourteen 
days at sea before we reached Bimbia, where the Neptune is 
lying. I have buried the boatswain since my arrival here. I 
am sorry to infdvm you that there are only five left alive in the 
ship, and I cannot get one man tore, nor in Calabar , nor at 
Camaroons ; and what to do I do not know. We are all very 
sickly* We have on board at present about 6 tons of ivory, 6 

puncheons 
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puncheons of palm oil, 2 puncheons of pepper, 2 casks of bees* 1806. 
wax, till 1 get to Gaboon , where our wood is. The blacks plun- 
dered the ship of all our clothes and several other things which against 
I cannot mention : and our cabin stores are all done ; but that Glovbr * 
I do not mind if I only had men to get the ship to Gaboon , to 
get our wood. (Signed) G. Skelton ” The following letter 
was the only intelligence communicated to the underwriters at 
the time of effecting the insurance in September 1800. It was 
from Skelton to Mr. Tipping , dated Gaboon River , April 21st, 

1800. “ Sir, This comes to inform you that’we arrived in 
Gaboon River on the 24th of March , and have only got on 
board one-third of our red-wood, and the most part by our 
long boat. The natives on shore finding us weakly handed, 
and our goods taken from us, do as they please. I have nine 
men on board now : but our provisions run very low. You 
may think the trouble and fatigue I have with the natives on 
shore; and I do not expect to get all my wood till the latter 
part of next month : then you may expect my sailing. The 
wood in general is in very small billets. The ivory, palm oil, 
beos-wax, and pepper, I made mention of in my last letter . I 
got 5000 billets of choice wood from Prince William side, every 
billet as big as four of the billets at Batavia side. It is a very 
huH to me staying so long here ; but I do my endeavour to get [ 460 
the wood off. Sec . (Signed) G. Skelton 

Sir F. Gibbs and Littledale shewed cause, and argued that 
the last letter containing the latest intelligence, was the most 
material to be shewn to the underwriters ; as the question was, 
whether a true representation of the state of the property at the 
time of the insurance effected, as far as it was known to the 
assured, was made; and not, whether information of prior 
difficulties or dangers, which had been overcome and were 
passed, had been suppressed. That there was a reference in the 
last to the former letter, which was sufficient notice to the un- 
derwriters to enable them to call for that letter if they wished 
for further information respecting the ship. 

Park and M orrice, contr&, contended that the suppression of 
the first letter was material, not only because it>cxplained all 
the causes of the distress represented generally in the second 
letter ; but because it might be inferred from the latter that 
the ship had first arrived on the coast on the 24th of March, 

instead 



480 


CASES in TRINITY TERM 


1800. instead of having been there many months before. And it was 

Freeland no ^ enoH ff^ ^ re fe rn? d to a former letter ; for that might 
against have been written after the ship’s arrival in Gaboon River on the 
Glover. 24th of March ; and it is the first letter only which refers to 
prior transactions. And of these it was important that the un- 
derwriters should be informed, as the policy was to take effect 
from an antecedent time, and average losses might have been 
incurred. The second letter docs indeed mention the ship being 
weakly handed, but it says nothing as to the murder of the 
captain and several of the crew ; the sickliness of the rest ; and 
[ 4G1 ] the difficulty of getting more hands ; all which enhanced the 
future danger, and would have made die ship almost unin- 
surable : at least the underwriters ought to have had an oppor- 
tunity of exercising their judgment upon it. And this, they 
said was not like J Haywood v. Rodgers, (a) where it was ruled, 
that there being an implied warranty by the assured of sea- wor- 
thiness in every assurance, it was not necessary for him to dis- 
close any facts, unless demanded, which formed an ingredient 
in sea- worthiness. [Lawrence J. having asked, whether there 
were not equally ail implied warranty that at the time of the 
insurance directed there was a sufficient crew, rigging, and 
provisions to navigate the ship for the purposes of the voyage 
insured? They answered] That the period of implied warranty 
was at an end in this case w hen the first letter was written ; 
for the insurance was at and from 24 hours after her arrival at 
her first place of trade on the coast of Africa : the warranty 
would therefore be complied with by the ship being properly 
equipped and manned for the occasion at that period : and 
therefore any subsequent defects or misfortunes which en- 
hanced the risk after that time, and which were known to 
the assured at the time of effecting the insurance, were the 
proper subjects of representation, and ought to have been 
disclosed. 

Lord Ei.lknborough C. J. In every ease of this sort it is 
necessary that there should be a full and fair disclosure of all the 
material circumstances affecting the actual state and condition 
of the ship ^t the time of the insurance effected. And the 
question is, whether that has. not been made in this case ; 


(n) 4 East, 590 . 


taking 



in the Forty-sixth Year op GEORGE III. 


461 


taking it for granted, as \vc must, that the underwriter was be- 
fore cognizant of the course of the * trade, which was the sub- 
ject of insurance. Now no underwriter is so little conversant 
with the African trade as not to know that it consists in truck, 
and that the ships engaged in it always continue for some time 
upon the coast; in some instances, as we learn from cases 
which have conic before the courts, for above a year. Here 
the assured laid before the underwriters the latest account of 
the ship, in a letter dated from Gaboon lliver on the 21st of 
April 1800, by which it appeared that the ship arrived in Ga- 
boon Hirer on the 24th of March preceding, and had then on 
board part of her homeward cargo. It was open to them to 
inquire, if they thought it material, whether that were her 
first arrival, or how long before she had arrived on the coast ; 
for the insurance was during her stay and trade there : but the 
fair inference from the letter is, that she had been upon the 
coast for some time before; for the writer refers to different 
articles of the cargo of which he had made mention in his 
last letter; it is not even said his first letter, so that there 
might have been several written before: but at least it referred 
to the other letter, the letter in question. Then the writer 
states, that the natives on shore, finding them weakly handed, 
did with them as they pleased. It must be collected from this 
that they were at the mercy of the natives, and consequently 
that the risk was hazardous : and this indeed is evinced to have 
been the feeling of the underwriters by the largeness of. the 
premium. Then the writer says, that he has nine men on 
board now , but that their provisions run very low. What is 
that but contrasting the then number of his crew, as if greater 
than it had been before, with the present low state of his pro- 
visions. He then discloses the continuing differences with the 
natives ; and afterwards refers to the mention lie had made in 
his last letter of different articles of his homeward cargo; im- 
porting that he had in that letter made a full disclosure of all 
that related to it. If then the underwriters wished for further 
information as to prior circumstances, they should have asked 
for that letter, of the existence of which they thife had notice : 
and if, when demanded, it had been wilhholden from them, 
the observation made in Haywood v. Rodgers might have ap- 
plied. Here however the assured disclosed every thing which 

he 
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1806. he knew as to the existing state of the ship at the times it was 
,^ ND a time statement of its then actual situation j and it suggests a 
agaimt 'former communication, so as to put the underwriters upon 
Glover, further inquiry if they thought it material. The ship was 
stated to be weakly handed, which was the material fact ; and 
whether that had been before occasioned by the sabre or by 
sickness could not then signify. The former letter would not 
have communicated in substance more than the underwriters 
had information of. There was therefore no concealment of 
any thing material. 

Grose J. The policy is impeached upon the ground of 
concealment of material information from the underwriters : 
but it is admitted that the letter which was shewn to them dis- 
closed the actual state of the ship at the time it was written : 
and refers to a former letter, as shewing its former different 
condition. The writer mentions that the natives finding them 
weakly handed ami their goods taken from them, (which evidently 
alludes to some former communication) did as they pleased 
with them : and he says he has nine men now, which, con- 
trasted as it is with the then low state of their provisions, 
shews that their condition in respect of the number of the 
crew was better than it had been. The underwriters might 
C 464 ] have seen the former letter referred to, if they hud thought 
proper to call for it. I cannot say therefore that there has 
been any unfair concealment, when the letter which was com- 
municated to them contained a fair account of the then state 
of things, and they had or might have had if they had 
thought it material, the account of the prior condition of the 
ship. 

Lawrence* J. On the first reading of the letter shewn to 
the underwriters I thought it implied that the ship had only ar- 
rived on the coast on the 24th of March ; but on looking again 
at it no such inference can be drawn from it. It certainly can- 
not be necessary in order to effect an insurance to detail to the 
underwriters all the previous proceedings of the ship : but it is 
sufficient that the letter shewn to them represented truly the 
then state of c the ship, and referred to the former letter. He 
here commented upon the terms of the second letter, as shew- 
ing its reference in different parts to a former account: and 
particularly from its stating the arrival of the ship at Gaboon 

River , 
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River, (not saying on the coast) on the 24th of March f that 
their provisions were so much reduced; that the several articles 
of lading enumerated had been taken in ; and that they ex- 
pected to sail homewards at the end of the next month, which 
was supposing that their stay and trade on the coast would 
not be above two months; that the underwriters must have 
collected that the letter was written towards the latter end 
of such a voyage, which is known to be of several months du- 
ration ; and that they could not have understood that the first 
arrival of the ship on the coast of Africa was on the 24th of 
March . If then they wished for further information as to the 
time when she first arrived, or of the cirumstances which had 
occurred to place her in the condition described in the second 
letter, it was their own fault that they did not call for it, when 
the letter they saw referred to a former letter. 

LeBlanc J. The ground of the motion for a new trial 
was, that as the underwriters were to be upon the policy 24 
hours after the ship's arrival on the coast of Africa, it became 
material to them to know whether they had been a twelvemonth 
upon the policy, or only from the 24th of March preceding the 
insurance in September . The policy however was not at and 
from the river Gaboon, but at and from the ship’s arrival on 
the coast of Africa , and therefore the mention of the ship’s 
arrival in that river on the 24th of March did not imply that 
it was her first arrival on the coast ; and the comments which 
have been made on the contents of the second letter shew that 
the underwriters could not have collected that from it. And 
as that letter referred to the former one, the underwriters, if 
they wished to know particularly when the ship had arrived on 
the coast, might have called for the former letter. Though it 
was fairly to be inferred from the circumstances mentioned in 
the letter which was shewn to them, that the ship had arrived 
on the coast before the 24th of March . 

Rule discharged. 
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CASES in TRINITY TERM 


Wednesday, 
June Util. 


The King against The Inhabitants of Topsiiam. 


An ordc l r / m WO justices of the county of Devon made an order for the 
rccted to removal of John Cotter , mariner, from the parish of Tops - 

“ the Parish ham , in the same county to the parish of Poole or town and county 
town an(l° r °f P°°^9 which order was addressed to the churchwardens and 
county of overseers of the poor of the parish of Topshatn in the county of 
iicient ^ Devon, and to the churchwardens and overseers of the poor of 
though the the parish of Poole or town and county of Poole ; and adjudged 
parish ^ ie settlement to be in the latter place by the same description, 
he St, James All appeal was lodged against this order by the parish officers 


there* hein-r actm S f° r the town of Poole , to whom the pauper was delivered 

no other pa- with the order : and before the merits of the case were gone 

town 1 and 0 * ato on ^ ie hearing of tfie appeal, the appellant’s counsel ob- 

county of ' jeeted to the order for its uncertainty, and in other respects ; 

Poole. An . ilu j j t xvas proved, and was stated in the case afterwards re* 
apprentice to 1 

a ship owner served, that then' was no such parish as the parish of Poole; that 

living at A. fj ic town and county of Poole consisted but of one parish, and 
cams a settle- _ . , . . , Y1 r , . , 1 

jiicnt by that the name ot that parish was o/. James s in Poole. I he 

residing mi sions however overruled the objection, and proceeded upon the 
hoard his . , . . . . , , . , . . .. 

master’s ship merits ; and iuially tpiasheci the order, subject to the ojiimon oi 

lor -to days this Court upon the following case ; in which was also included 

in H. while t .. , t . « . . . . 

the ship was a statement oi the lads aoove mentioned, relating to trie oh* 
staying and jectiou to the form of (he order. 

in^tlie 'course The pauper John Cotter, at the age of 12 years was bound 
of his nms- by indenture apprentice as a mariner to I). LiweAland of Tops - 
iind employ ^ iam : ship-owner and coal merchant. He served his said master 
upon a coast- for three years, during which be made several voyages, and 
And if tlie returned to Topshmn; residing there in the intervals between the 
apprentice voyages sometimes for two months. Ilis last voyage was on 
upon the' ^ hoard the Reward of Topshmn , which sailed first to Shields and 
bankruptcy from thence to Poole with a cargo of coals. The pauper re- 
retumU) 1 ^ 16 ^ Inain ed at Poole upwards of 40 days, and slept every night 

where he for- 
merly resided with his master as at his home, and finding that his master had absconded, 
live there with a relation, without doing any further service there for his master; such resi- 
dence, though for nujre than 10 days before his apprenticeship expired, will not regain him 


county ot 
Poole . A 


apprentice 
afterwards 
upon the 
bankruptcy 


a settlement in A 
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during that time on board the said vessel as it lay along-side the 1006. 
quay. He knew whilst he was there that his master was be- T i|7ki\g 
come a bankrupt, and gone from Topsham ; in consequence of against 
which he applied to Mr. Penny , the agent and consignee of 
the vessel, for money, to enable him to return to Topsham , who To mi am. 
.supplied him with half-a-guinea for that purpose. On liis ar- * 
rival at Topsham he redded with his uncle, not being able to 
find Ids master, whom he lias never seen or served since. The 
indentures were ottered to be gi\en up by one of the assignees 
of Sic cot land ; but were not in fact given up until after they 
expired. 

Bunou^h and Pell, in support of the order of Sessions, con- 
tended, 1st, that the residence of the apprentice at Poole was 
merch cdsii il and accidental, the \e^c*l in which lie served 
being there in transitu, and its proper home being at Topsham . 

That in 7? cv v. Bn ton B' athtotK, (a) where an apprentice was 
holden to gain a settlement by zoning his master for above 40 
da\s in Bridpoit harbou , which is within the parch of Burton 
Bradstofl , the Judges i\!ied outlie circumstance that the home 
of th * ship That i( would 1) 1 a cry inc m\ euient in 

these ea es if the settlement of ‘oa-faring apprentices were to 
be shifting backvuirds « i. 1 forwards in e\ ci*} port to w hieli they 
came, though but for a day, if upon the whole they had’ slept [ 4(*8 J 
there 40 nights during the* subsidence of the indentures. That 
the dor i line ef ca-ual residence in a place for 40 da)s not 
giiing a settlement 4 here was c m firmed in to v. J//«n, (ft) 
where a ^er* ant’s «ei\ing his mr.^er lor the last 40 days of his 
} ear at a watering-place (iScmfoior'gft) being considered olnyas 
a sojourner, and not an inhabitant, did not gr e him a tempo- 
rary settlement there : and that the general doctrine of that 
case, as to casual residences, was not denied in Bex v. Bath 
Easton, (i) 2dlv, They contended, that at any rate the ap- 
prentice regained a settle incut hi Topsham , whither he returned 
after lie had left Pooh by the assistance of his master’s agent, 
and served out the remainder of his time there, (r/) which was 
the original home of himself and Lis master : and that actual 


(a) Burr . *S. C. 531. 

(5) Bun. S. C. 41 J. and \icle S. # C. Burns Just. tit. Poor. (Sett, by 
Strv ice ) 

(c) Buir. S . C. 771. ((f) Bn v. Bi uhthclmsLme t 5 Tim Bep.* 183. 


cen ice 
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1806. service to the master was not necessary $ but tlie indentures still 
ThTlKiNo in point of law, notwithstanding the bankruptcy of 

agaimt the master, (a) 3dly, They objected that the order was im- 
’^tanteof P ro P er ty directed to the parish of Poole , or town and county of 
Toi’sham. Poole, when the proper name of the parish was St. James's in 
Poole : and that even if the error were amendable at the ses- 
sions by the statute, they had not amended it, but overruled the 
objection. 

East and Lyon contra were stopped by the Court. 

The Court were clearly of opinion against the parish of 
[ 469 ] St. James's in Poole upon all the points. As to the 1st, they all 
agreed that the residence of the apprentice on board his master's 
ship in Poole was not a casual or accidental residence ; but he 
was then in the actual employ and service of his master in his 
trade and business, which in its nature required a shifting resi- 
dence. That the principal doubt made in the case of The King 
v. Burton Bradstoclc , was, whether the residence of an appren- 
tice on board a ship were equivalent to a residence on shore in 
the same parish ; and what was thrown out by the Court there, 
in respect of Bridport harbour being the home of the ship, was 
principally in answer to that objection. And that the doctrine 
of casual residence, as applied to places of public resort, ’which 
had been thrown out in the Scarborough case, was pretty much 
shaken in the subsequent case of Bath Easton. That at any 
rate, however, the doctrine did not apply to a case like the 
present, where the apprentice was in the actual service of his 
master at the time. And as it w r as clear that an apprentice might 
gain a settlement by serving another master in a different parish, 
by the consent of his original master, a fortiori he gained a set- 
tlement by serving the original master himself in another parish, 
where his master's business called him. ( b ) Upon the second 


(a) Vide Buckington v. Shcpton Ikchamp , 1 Sira. 582. and 2 Ld Bay. 1352. 
and S. P. as to Servants, iter v. St. Andrew , Holborn , 2 Term Rep. 627. 

(b) See the Huntsman’s case, Bishop's Hatfield v. St. Peter's in St. Alban's, 
fol. 197. referred to and commented upon by Lord Mansfield , in Alton 
v. El vet haw, Burr. S. C. 423-4. Abo the case of the servant of the Oxford 
stage-coachman, St. Peter in Oxford and Chipping Wicomb , 1 Stra . 523. 
Also the groom’s case, East ltsley v. Wey bridge, Burr. S. C. 722. 


point 
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point, it appeared by the case that the apprentice never re- 
turned to his master’s service in the parish of Topsham, for his 
master had absconded before his return ; but he went to live 
with his uncle : and it is expressly found that he * never saw or 
served his master afterwards, (a) In The King v. Briglitlielm- 
stone , the apprentice returned to his master again in the original 
parish. As to the third point, they said there was no objection 
to the description of the parish of Poole , omitting the mention 
of its tutelary Saint ; there being but one parish in the town and 
county of Poole, and Poole being the common name of the 
place. And that the parish officers of Poole had themselves 
considered this description sufficient to call upon them to appeal 
to the sessions against the order, by whom the objection to the 
misnomer had been overruled. ( b ) 

Order of Sessions quashed, and 
original order confirmed. 


(a) Vide ante, 381. Rex v. Bar mby-in-t he- Marsh. 

( b ) Vide Rex v. Madley, Burr. S. C. 202. Rex v. Andover , Cald. 373. 
Rex, v. Ulvcrstonc, 7 Term Rep. 5G4. and Rev v. Harrow-on- the- Hill, 
2 Const's Bott. 828. Sd edit. lit. Appeal to the Sessions. 
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Wed itsday, 
June llth» 


The King against The Inhabitants of Rusiiall. 


ilie pauper rilYVO justices, by an order, removed Susannah White , single 
mother to woman, from the parish of Wiston in the county of Sussex , 

look out for to the parish of Rusiiall , in the county of Wilts . The sessions 
her^Hn/ 01 on appeal confirmed the order, subject to the opinion of this 
the mistress Court upon the following case. 

plication P of The pauper being 30 years of age, and a native of Wiltshire , 
the mother and her mother and other relations living near Rushall, some 
time before Old Michaelmas- day 1802, the time at which the 
Michaelmas service in which she was then living at Wiston , in Sussex , was to 
would give C cnc ^ wrotc to ^ cr mother, desiring her to look out for a place for 
the pauper her; which she did, and in consequence treated with the wife of 
the same ^ R ev . J\, Pvclc, of Rusiiall, Wiltshire; upon which Mrs. Peck 
other ser- informed t he mother that she would give her daughter the same 
wait^tiH she wa £ cs as ^ IC did to h ( - r other servants, (being 10 guineas a year, 
came; but the mid a guinea for tea,) and wait till she came down, and desired 
mother made s j ie would conic as quickly as she could; but the mother 
agreement'* made no absolute agreement for her daughter, but afterwards 
tor her informed her that she had got a place for her if she liked it. 
though she The pauper left her service in Wiston immediately on its ex- 
informed her piration, and went into * Wiltshire without delay, and arrived 
w^a^pliicc 1 011 Saturday the Kith of October at her mother’s near Rusiiall ; 
for her if she and on Monday the? 18th Mr. Peck applied to her to know if 
Abmu a *hc ^vcd to coinc hito his service, saying that lie wanted her to 
week after come immediately, as he had company to dinner. She went 

Old Michael- * 

?ws the 

mistress applied to the pauper to know if she liked to come into her service, and 
they then agreed for the first time for certain yearly wages (the same as the other 
servants) with liberty of purling at a month's wages or warning : held that the hiring 
commenced only from’ the day when the pauper and her mistress agreed on the terms 
specified, and not from Old Michaelmas or before, when the mother spoke to the mis- 
tress. And the pauper having given a month’s previous notice to quit at Old Michaelmas - 
day, which the mistress accepted, and procured another servant to come on that day, when 
the pauper received her whole year’s wages: but upon the mistress telling her that she 
wanted a week of serving out her year, she ottered to stay another week : to which the mistress 
said that it did not signify, as she had got another servant in her place : held that this was 
a dissolution of the contract before {he end of the year, by the notice to quit given and 
accepted, and no # t a mere dispensation of the service ; and consequently no settlement was 
gained by such hiring and service. 

*[ 472 ] to 
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to Mrs. Peck’s house, and then it was for the first time agreed 
between Mrs. Peck and her, that the wages should be 10 guineas 
for the year and a guinea for tea, (which was the same as she 
had given to her other servants) with liberty of parting at a 
month’s wages or a month’s warning. She then went to work, 
and continued in Mrs. Peck’s service until Old Michael mas-day 
following. About five weeks before that time she gave her 
mistress notice that she should quit her service at the next Old 
Michaelmas-day. On the said Old Michaelmas-day 1803 the 
pauper came to her mistress to receive her wages, who paid 
her her whole year’s wages, and the guinea for tea ; but told 
her she wanted a n eck of serving out her year. The pauper 
said she was willing to stay another week ; but the mistress re- 
plied that it did not signify, as she had got another servant in 
her place, who was then in the house, (which she in fact was.) 
8he then left the house, and never returned into the service 
afterwards. Upon which facts the court of quarter sessions 
were of opinion, that the pauper was settled at llmdm/l. 

Topping and D’Oyley , in support of the order of sessions, 
contended, 1 st, that the mother was to be considered as the agent 
of her daughter, and that she had made an agreement for her 
with Mrs. Peck before Old Michaelmas-day , though reserving 
to her daughter the option of dissent if she did not like the 
service, (which was the meaning of the finding that the mother 
made no absolute agreement , &c.) but as the daughter ultimately 
approved of her place, that which was at first a conditional be- 
came an absolute hiring before Old Michaelmas, though her ap- 
probation were not signified till afterwards. And this was not 
varied by the subsequent stipulation for liberty to either party 
to part at a month’s wages or a month’s warning, such liberty 
not having been acted upon till the end of the year from the 
original hiring. And they said there was nothing unreasonable 
in the reservation by the mother of an option for her daughter 
to dissent from the contract, while the mistress was at ail events 
bound if the daughter approved of the place; because the 
daughter was to come from a great distance at her own ex- 
pence. But 2dly, supposing the contract of hiring not to have 
commenced till the 18th of October , still a settlement would be 
gained ; for when the mistress observed that the pauper had 
not served out her year by a week, she offered to stay another 

2 A 2 • week 
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1806. week in the service ; and her mistress telling her it did not sig- 
TheKiNo was a dispensation of the service for the remainder of the 
against year $ which distinguishes this from the cases of Rex v. King’s 
Th® ntsof i" '^ on, ^ anc ^ ^ ex v ‘ ; (b) and that is confirmed by the 

Rushall. mistress having paid the whole year’s wages, though that alone 
would not be decisive. Then the month’s notice to quit given 
by the pauper previous to Old Michaelmas-day is no evidence of 
her intention to quit the service before the end of the year, as 
it was given under a mistake that the year ended at that time ; 
and as soon as it was objected to by the mistress, it was aban- 
[ 474 ] doned by the pauper. And they said, that this was a stronger 
case of dispensation of service than Rex v. Richmond, (c) where 
a footman left his service 13 days before the end of his year, 
because another servant, whom he had lately married, was then 
going away ; his master having no objection, as he had another 
footman coming. Or than Rex v. St. Bartholomew, Cornhill, (d) 
where on the master’s intended change of residence he told the 
servant to look out for another place ; and she went into a new 
service before the end of the year. And they compared it to 
Rex v. St. Philip in Birmingham, (e) where the servant having 
given warning eight days before to quit at the end of his year, 
the master discharged him the same day, paying him his full 
year’s wages ; though the servant was willing to stay to the 
end of his year : which was holden to be a dispensation only of 
the service, not a dissolution of the contract. 

Sir V, Gibbs and Courthorpe, contra, were stopped by the 
Court. 

Lord Ellenbohough C. J. Upon the first point, if the 
justices had found as a fact from what time the hiring com- 
menced, the case would have been clear ; but as they have not 
done so, we must draw the inference from the facts stated. 
The mother being desired to look out for a place for her 
daughter, applied to Mrs. Peck of Rushall, who informed her 
that she would give her daughter the same wages as her other 
servants, and would wait till she came ; but the case expressly 
states that the mother made no absolute agreement for her daugh- 

(a) 4 East, S51. ib) lb. 356. 

(e) Burr. S.-C. 740. 2 Const’s Bott. 514. Sd. edit. 

(d) Cold. 48. (<■) 2 Term Rep. 624. 

' ter. 
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ter. And indeed there was nothing at that time said about the 1806. 
quantum of the * wages, or the time of service, or about the 
warning, afterwards introduced into the contract, on which against 
either might relinquish the contract. The daughter arrived at T 
Rusliall about a week after Old Michaelmas -day, when upon Rush all'. 
Mr. Peck's application to her to know if she liked to come into #[ 475 ] 
his service, she went there ; and then it was, as the case states, 
for the first time agreed between Mrs. Peck and her, that the 
wages should be 10 guineas for the year and a guinea for tea, 
with liberty, which was not before mentioned, of parting at a 
month’s wages or a month’s warning. This was on the 18th 
of October . Then about five weeks before Old Michaelmas - 
day the pauper gave her mistress notice to quit at Old Michael - 
mas-day. The mistress could not object to receive the notice, 
and therefore looked out for another servant : but when the pau- 
per went to receive her wages, the mistress paid her the whole 
year’s wages, but told her that she wanted a week of serving 
out the year. The pauper then said indeed that she was willing 
to stay another week ; but as the mistress, in consequence of 
the warning which the pauper had given her, and which she 
had accepted, had provided herself with another servant, and 
did not want two of them, she told the pauper that it did not 
signify, as she had got another servant in her place : on which 
the pauper left the house. There can be no doubt upon this 
statement that both parties agreed to put an end to the contract 
before the end of the year. The servant gave above a month’s 
warning to quit at Old Michaelmas , which she had a right to 
do, and the mistress accepted the warning, and both parties 
acted upon it. And this it appears was in fact before the 
end of the year, whatever the servant might Ipwe supposed 
when she gave the warning. Now the rule which the Court 
lias laid down as the test whether the circumstances attending [ 47 & 3 
the departure of a servant before the end of the year amount 
to a dissolution of the contract, or oidy to a dispensation of 
the service, is whether the master has the power afterwards 
of compelling the continuance of the service : if he have not, 
there is an end of the contract: if he have, bvvt choose to dis- 
pense with it, it is a dispensation. If, after this, any person 
had harboured the servant when the mistress desired her ser- 
vices, could she have maintained an action for it ? jCertainly 

not: 
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not : and that is a fair test that the relation of master and ser- 
vant had ceased to exist. 

Grose J. The hiring in this case did not commence till 
the 18th of October , and consequently the year would not ex- 
pire till the 18th of October following. But there was a liberty 
of parting at a month’s wages or a month’s warning ; of which 
the servant availed herself, and gave due notice to quit at Old 
Jfidiaelmas-day. The reason of that is obvious ; for that is the 
usual time for hiring of servants in that part of the country, 
and she meant to look out for another place. Them is tress con* 
sidered it as good notice, and procured another servant to come 
to her on that day. Here then was a notice by the servant to 
quit a week before the end of the year, which was accepted by 
the mistress, and the servant quitted accordingly. It is clear 
then that there was not a year’s service, and consequently no 
settlement gained by the pauper in llushall. 

Lawrence J. On the first ground, there is no pretence for 
saying that this was a hiring from Old Michaelmas -day. The 
daughter desired her mother to look out for a place for her, 
and she before Old Michaelmas treated with Mrs. Peck of 
Rushafl on behalf of her daughter ; but no absohde agreement was 
made at that time ; nor was there any till the 18th of October , 
when /or the Jirst time it was agreed between Mrs. Peck and the 
pauper that the latter should have 10 guineas a year wages and 
a guinea for tea, with a liberty of parting at a month’s wages 
or month’s warning. That must be taken to be a contract to 
commence from that time , there being no reference to any ante- 
cedent time. And in truth both parties so considered it at the 
time of parting ; for when the mistress, on paying her whole 
year’s wages, told the pauper that she wanted a week of serving 
out her yeai*, the latter did not dispute that, but in effect ad- 
mitted it, and said that she was willing to stay a week longer. 
The mistress however stood, as she had a right to do, upon the 
warning which had been given, and said that it did not signify, 
as she had provided herself with another servant in her place, 
who was then in the house : on which the pauper accepted her 
wages, and went away before the end of the year. There is 
clearly therefore no settlement. , 

Le Blanc J. If the sessions upon this statement of facts 
liad found this to be a hiring from Old Michaelmas -day, it would 

have 
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have been bad. But it is now contended that the hiring com- 
menced, not from Old Michael mas-day, but from the day that 
the mother spoke to Mrs. Peck : but no agreement was then 
made ; the mistress only told the mother what wages she gave, 
and that she would not fill the place which was vacant in her 
family till her daughter came, only desiring that she would come 
quickly. Then when the daughter did come the terms were 
settled, which had not been mentioned before. In the absence 
then of any reference for the commencement of the hiring to 
the prior time when the mother spoke to Mrs. Peck, we can 
only say that it was a hiring from the time when the agreement 
was actually made, and the terms settled between the mistress 
and servant. Then on the second (mint; there was a liberty 
to part on a month’s wages or a month’s warning ; which dis- 
tinguishes this from all the ot her cases of dispensation of ser- 
vice, where the only duration mentioned was for the year. 
But here the servant had an option of determining the authority 
of the mistress upon a month’s notice ; which she availed her- 
self of; and gave a month’s notice to quit at Old Michaelmas - 
day : the mistress accepted the notice, not as being to quit at 
the end of the year, but as a month’s warning. And though 
she gave the pauper the whole year’s wages, yet she pointed 
out to her that she was not entitled to so much, because she 
wanted a week of serving out her year. The pauper did not 
deny that, but offered to stay out the week. However the 
mistress did wot consent to that, as she had got another servant, 
in consequence of the other’s notice to quit. The pauper 
therefore took her wages and departed before the end of the 
year. 

Both Orders quashed. 
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Where the 
plaintiff* de- 
clare upon a 
quantum me- 
ruit for work 
and labour 
done, and 
materials 
found, it is 
competent to 
the defend- 
ant, even 
without no- 
tice to the 
plaintiff, to 
prove that 
the work 
done was not 
worth so 
much as the 
plaintiff 
claims. And 
if it appear 
that the plain- 
tiff has been 
paid on ac- 


A SSUMPSIT for work and labour done, and materials found, 
with the common counts. Plea non-assumpsit. At the 
trial before Thompson B. at the last Exeter assizes, the Plaintiffs 
witnesses proved that the Defendant, who was a farmer, em- 
ployed the plaintiff, a carpenter, to do some work for him on 
his farm ; and the plaintiff's workmen put on a roof on a lin- 
hay, and also roofed a barn ; (the defendant finding the timber 
and nails ;) and also made gates on the farm, and rails near the 
house : and the plaintiff demanded 3/. 14 s. ?d. as now due, but 
his witnesses did not make out above 3/. On the part of the 
defendant it was slated, that it would be proved that the work 
had been done by the plaintiff in a very improper and insuffi- 
cient manner; that the linhay was too weak in the roof; 
which, after being covered with thatch, sunk in the middle so 
as to let the water through ; and that neither the rafters or 
roof of the linhay or the barn were sufficiently supported. And 
therefore it was contended, that the plaintiff was not entitled 
to recover what he now claimed, as remaining due to him. 


count as . £ con tra it was insisted that this was no answer to the action : 

much as the . 7 

work was but that if the work had not been properly done, it was the 

cannot reco su ^j ect a cross action by the defendant against the plaintiff, 
ver. And so The learned Judge was inclined to have admitted the defendant 
tl se ^ m f tl ] at * nt0 ev ^ ence °f this defence ; blit upon the authority of a case 
ant may be Broom * v. Davis', (a) which was cited, he rejected the evi- 
lct into such 


a defence where the contract was for the work to be done at a certain price ; at least if he 
give the plaintiff previous notjee of such defence, that he may be prepared to meet it. And, 

3 uaire, it the work done be wholly inadequate to answer the purpose for which it was un- 
ertaken to be performed, whether the defendant may not oc let into such defence even 
without notice. ' 


*[ 480 ] 


dence 


(a) Brootn v. Davis , Taunton Lent assizes, 1794. cor. Butler J. 

Assumpsit for 'the, price of erecting a booth on Bath race ground. The 
plaintiff proved that the measure of the booth was settled between 
him and the defendant; that he was to have 20 guineas for building 
it, five of which were paid before hand, and to take hack the materials 
after the »races; and that he did build it according to the stipulated 

dimensions. 
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dence proposed ; and the plaintiff recovered a verdict for 3 1. 
with liberty to the defendant to move this Court for a new 
trial $ which was moved accordingly in Easter term last by 
Jekyll, who said that there were contradictory decisions upon 
the point. Buller J. in the case alluded to, having rejected the 
evidence of inadequate execution of the work contracted for 
at a certain price. But in Duffit v. James , at the sittings at 
Westminster , in June 1788, which was an action to recover the 
amount of a surgeon’s bill, Lord Kenyon permitted the defend- 
ant to give evidence of unskilful treatment of him by the plain- 
tiff: taking the distinction where the demand was for skill, 
where the question might be, whether the plaintiff were enti- 
tled to any thing or nothing ; and where the action was for 
goods sold and delivered, or other certain thing of value, not 
depending ou skill : and considering the case in judgment 
before him as a mixed question, where the demand was in part 
for skill as well as for medicine. There was also another case 
of Cormack v. Gillis, Middlesex sittings after Easter 1788. In 
assumpsit for goods sold and delivered the case was, that the 
plaintiff was a seedsman, and sold to the defendant who was a 
gardner, seeds, with a warranty that they were of the sorts 
and quality for which they were sold. Buller J. held that the 
plaintiff was entitled to recover the price agreed on ; and that 
the defendant was not at liberty to shew that the seeds were 
not of the sort, &c. ; but must bring his cross action if the 
warranty were not complied with. And the plaintiff having 
recovered, Gillis did bring his cross action against Cormack , 
which was tried before Lord Kenyon , at the sittings in Mid- 
dlesex after Hilary 1789 ; and in the course of the cause, what 
had passed on the former trial was mentioned to Lord Kenyon , 


dimensions. The defendant proved that the booth fell down in the middle of 
the races, owing to bad materials and bad 4 workmanship, and that the plain- 
tiff was fully apprised of both : and contended, that as the plaintiff had not 
built a booth to answer the purpose, he ought not to be paid the remainder of 
the 20 guineas. But Buller J. ruled, that this was no deface to the present 
action, especially as a particular sum was specified and part of it paid ; though 
a cross action might be brought against the present plaintiff for building the 
booth improperly. 
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who seemed to be of opinion, that the non-compliance with the 
warranty might have been given in evidence in the former ac- 
tion in reduction of the damages, or to shew that the seeds 
delivered were of no value, (a) A rule nisi having been granted, 
Lens Scrjt. now shewed cause. . The action was brought for 
a common carpenter’s bill by the plaintiff, who had employed 
workmen under him, whom he had paid for doing the work 
which was finished. If the work stipulated for were im- 
properly done, the damage is recoverable in a cross action ; but 
that is no objection to the plaintiff’s recovering in this action 
the full value of the materials found, and labour employed and 
paid for by him. [Grose J. asked if there had been any particu- 
lar sum agreed for; to which he was answered that there was 
not; that the plaintiff had only been employed generally as a 
carpenter to do the work.] The objection is not that the work 
directed to be done was not done, but that it was not properly 
executed. [Lawrence J. The plaintiff claims as upon a quan- 
tum meruit. Then if it can be shewn that the work was done 
ill, and was of no use to the defendant', will not that shew* that 
the plaintiff does not deserve what he claims ?] The cases 
before Bu/ler J. establish a contrary doctrine. And he also 
mentioned a case of !\ [organ v. Itic hard son, as to the like effect, 
ruled by Lord KlUnborough at Guildhall, (h) Though no 

money 


(«) In addition to the above cases I have been favoured with another, 
which, together with those already mentioned, were taken by a gentleman 
at the bar. King v. Boston, Middlesex sittings after Easter 1789. The plaintiff* 
had sold to thb defendant a horse, warranted sound, for 12 guineas, of which 
the defendant had paid three. In fact, the horse was not sound ; and the 
defendant refusing to pay any more, this action was brought for the value of 
the horse sold, to recover the difference. It was proved that the horse, at the 
time of the sale to the defendant, was not worth more than 1/. 11s. 6d . and 
the defendant afterwards sold it for 1/. 10s. Lord Kenyon held that the plain- 
tiff* could only recover the value ; and more having been paid to him by the 
defendant, he nonsuited the plaintiff. 

( b ) This latter case was, however, explained by gentlemen at the 
bar to be an action upon a hill of exchange given for the price of some 
hams sold by die plaintiff* to die defendant, which were sent to the 
East Indies, and turned out to be very bad. And the defendant at- 
tempted to set up his defence in this action upon the hill, which the 

Loid 
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money has been paid into court, yet the plain tiff’s bill was 
originally 16L, and all the rest of it, except what is sought to 
be recovered in this action, has been paid on account ; which is 
equally an admission of the contract. [ Lawrence J. The de- 
fendant has probably paid as much as he thinks the work done 
is worth ; and if he be right, this is an attempt to recover more 
than it is worth. Grose J. There being no precise agreement 
for any certain sum, the plaintiff was obliged to prove the value 
of the work done. Then why should not the defendant be 
permitted to meet that with contrary proof? And here the 
evidence offered was to shew that the plaintiff' lmd been already 
paid as much as his wonk was worth,] He then observed that 
this sort of defence was a surprise upon the plaintiff. 

Lord Eixenbouough C. J. Iii some cases the plaintiff may 
not; be prepared to meet an objection of this sort at the trial ; 
but it does not appear here what had previously parsed upon 
the subject between the parties. Where a specific sum has 
been agreed to be paid by the defendant, the plaintiff may have 
some ground to coinplain of surprise, if evidence be admitted 
to shew that the work done and materials provided tfrere not 
worth so much as was contracted to be paid; because he may 
only come prepared to prove the agreement for the specific sum 
and the work done, unless notice be given to him that the pay- 
ment is disputed on the ground of the inadequacy of the work 
done. But where a plaintiff comes into court upon a quantum 
meruit, lie must come prepared to shew that the work clone was 
worth so much, and therefore there can be no injustice to him 
in suffering this defence to be entered into, even without 
notice. Aud that used to be the practice before Mr. Justice 
Bullet , 

Grose J. The plaintiff in this action must at all events 
have been prepared to shew what he was entitled to receive 
for the work done; and therefore the defendant ought to have 
been let into his defence. 


Lord Chief Justice thought could not be done, and the plaintiff recovered. 
But it was observed that that case turned upon the giving of the security ; in 
addition to which it was said by another gentleman at the bar, that in that 
case also money had been paid into court, which adiuitted tiie bill of exchange 
declared upon. 
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Lawrence J. In the case of Brvum v. Davi$ y where there 
had beeir a specific sura agreed to be paid, there might be more 
reason for saying that such a defence would be a surprise upon 
the plaintiff ; and there the rule laid down by Mr. Justice 
Butter may be a good one, if the plaintiff has had no notice of 
the kind of defence intended to be set up against his demand. 
But even there, if the plaintiff have previous notice that the 
defendant means to dispute the goodness or value of the work 
done, I think the defendant ought to be let into his defence. 
For, after all, considering the matter fairly, if the work stipu- 
lated for at a certain price were not properly executed, the 
plaintiff would not have done that which he engaged to do ; 
the doing which would be the consideration of the defendant’s 
promise to pay, and the foundation on which his claim to the 
price stipulated for would rest, and therefore, especially if lie 
should have notice that the defendant resists payment on that 
ground, he ought to come prepared with proof that the work 
was executed properly. But where the plaintiff comes upon 
a quantum meruit, this defence can be no surprise upon him ; 
because it is part of his case, and he must necessarily come 
prepared to shew what the work was worth. 

Le Blanc J. I think that in either case the plaintiff must 
be prepared to shew that his work was properly done, if that 
be disputed, in order to pro\te that he is entitled to his reward ; 
otherwise he has not performed that which he undertook to do, 
and the consideration fails. And I think it is competent to the 
defendant to enter into such a defence, as well where the agree- 
ment is to do the work for such a sum, as where it is general 
to do such a work. If a man contracted with another to build 
him a house for a certain sum, it surely would not be sufficient 
for the plaintiff to shew that he had put together such a quan- 
tity of brick and timber in the shape of a house, if it could be 
shewn that it fell down the next day : but he ought to be pre- 
pared to shew that he had done the stipulated work according 
to his contract. And it is open to the defendant to prove that 
it was executed in such a manner as to be of no value at all to 
him, or not to be of the value claimed. 

Rule absolute* 
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Hollinshbad against Walton. 


Tuesday , 
June 17 th 


T HIS action was tried on feigned issues under a private act The owner 
of the 42 Geo . 3. for inclosing and allotting the commons 
and waste ground and mosses within the manor or township of two distinct 
Egton-with- Newland, in the parish of Ulverstone , in the county for 

of Lancaster; and was brought in order to try the propriety of his cattle, 
a determination of the commissioners under that act touching levant and 

° couchant, 

the plaintiff's claim to right of common of pasture, and of cut- upon such 

ting and taking brackens upon the commons and waste grounds tcncm ®£?, 

„ upon different 

within the manor, in respect of his ownership of certain free- wastes in 

hold lands and tenements, about 177 acres in extent, situate different ^ 

within the township or division of Mansriggs , in the parisli of several lords ; 

Ulverstone , and contiguous or near to the manor or township of and therefore 

Egton-witli-Newland. undcrww'in- 

The declaration consisted of two counts, the first reciting the closure act, 

plaintiff's claim, and the objection made thereto by the defend- I?ghU)f°com- 

ant and others interested in the said division, and in the deter- n»on upon 

ruination of the commissioners thereupon ; whereby the com- Pastes wi/l 

missioners having taken into* consideration that the said plaintiff not do away 

had then lately gotten an allotment of common for and in cLim S for h an 

respect of his said freehold lands and tenements situate within equal allot- 

tlie township or division of Mansriggs , by virtue of an act of the 

39 Geo. 3. intitled “ An act for dividing and inclosing the com- mouers, 

“ mons, waste ground, and mosses within the town and hamlet ur,(ler * 

“ of Ulverstone ” did adjudge that the plaintiff had established for inclosing 

his claim only to such an allotment of the said commons and , n 

waste grounds within the manor or township of Bgton-with- i,i e aliter, 

1 Vewland, as would, together with the value of the allotment >f die differ- 
® ent wastes 

which he had then already gotten upon the commons and waste i, a( j appeared 
grounds within the town and hamlet of Ulverstone, make the to have been 
whole of his allotment for his Mansriggs estates equal to an hoidTn under 
allotment for lands and grounds of the same value situate within the same lord, 
the manor or township of Egton-ivith- Newland. ^nd the first * [ 486 ] 
issue was. Whether the plaintiff were or were not entitled for 
and in respect of his said right of common to a larger allotment 
of the said commons and waste grounds within the manor or 
township of Egton-with-Newland, than would, togethel: with 

the 
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the value of the allotment lie had already gotten upon, the com- 
mons and waste grounds within the town and hamlet of Ulver - 
stone, make the whole of the allotment for his Mansriggs estates 
equal to an allotment for lands and grounds of the same value, 
situate within the manor or township of Egton-with-Newland. 
The second issue was whether the plaintiff were or were not 
entitled iu lieu of his said right of common to an allotment of 
the said commons, waste grounds, and mosses by the act in- 
tended to be divided and inclosed, according and in proportion 
to his estate and interest therein, without regard to, and without 
deduction or abatement for or on account of any allotment 
which he had before the making of his claim gotten upon the 
commons and waste grounds within the town and hamlet of 
Ulverstone . The plaintiff in his declaration asserted the affirma- 
tive of both these issues, which the defendant by his plea de- 
nied. The cause was tried at the last assizes at La7icastir before 
Chambre J., when a verdict was found for the plaintiff with 
nominal damages, subject to the opinion of the Court on the 
following case. 

The parish of Ukerstonc comprises divers manors and town- 
ships, or divisions, amongst others the town and hamlet of Ul- 
ventone, the manor or township of Egton-with- New land, and 
the township or division of Mansriggs; each of which three 
divisions have separate constables, and separately maintain their 
own poor and highways. The commons within the town and 
hamlet of Ulverstone , before the inclosure thereof, and those 
within the manor or township of Egton-with- Nevdand, adjoined 
upon each other, and the ancient inclosures of Mansriggs 
(which has no common or waste) lies contiguous indifferent parts 
thereof both to the commons of Ulverstone and of Egton-with - 
Neu-'and. In *the year 1/30 John Duke of Montague, being then 
lord of the manor of Egton-with-Newlarid, purchased the manor 
of Ulverstone , and continued to be lord of both manors till the 
year 17di); but ever since that period, and before then, and 
farther than living memory can trace, those two manors have 
been hidden by and under different lords, and under different 
and distinct customs and services. The plaintiff aud all former 
owners of his Mansriggs estates have immemoriaily , until the 
allotments hereinafter mentioned, used and enjoyed in right of 
such estates common of pasture for all commonable cattle levant 

. and 
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and couchant thereon, and the liberty of cutting and taking 
away brackens to be used and* consumed on the estate, upon the 
commons within tKe town and hamlet of Ulverstone , and upon 
those of Egton-witli-Newland ; and since the said allotment the 
plaintiff has continued to exercise the same in the said last- 
mentioned wastes. The plaintiff pays no rates, taxes, rents, or 
assessments whatsoever unto the manor or township of Egtov- 
icith-Newland, for or in respect of his said freehold lands and 
tenements situate at Mansriggs . Under the act of the 39 G. 3. 
for the inclosure of the commons and wastes in Ulverstone pre- 
vious to his making his claims under the Egton-witli-Newland 
act, he had claimed and gotten an allotment of common within 
the town and hamlet of Ulverstone of 29 acres or thereabouts, 
parcel of the common of Ulverstone , for and in respect of his 
said estate at Mansriggs , and in satisfaction of his rights there- 
on : being in proportion to his land-tax payable for the same ; 
that being the rule of division mentioned in that act (pages 13 
and 14.;) and which said allotment is the allotment referred to 
in the determination of the commissioners and in the issues. 
The question for the opinion of the court was, Whether the 
plaintiff were entitled to recover ? If he were, the verdict to 
stand ; otherwise the verdict to be entered for the defendant. 

Holroyd contended for the plaintiff, that he was not entitled 
to a less allotment in respect of his rights on the EgUm-v:Uh- 
Newland commons for his Mansriggs estate, under the Egton - 
iuclosure act, 42 Geo. 3., on account of his having previously 
obtained an allotment for the same estate on the Ulverstone 
commons under the Ulverstone inclosure act of the 39 Go o. 3 # * 
for the rights of common on the several wastes were distinct, 
and holdcn under different lords, so that an allotment in respect 
of the one could be no compensation to the owner for the loss 
of the other, which he was equally entitled to enjoy, and had 
iu fact continued to enjoy subsequent to the acquiring of the 
first allotment. And he referred to s. 2 7. (p. 13 & 14.) of the 
Ulverstone act, 39 Geo. 3. c. which directs the commissioners 
44 to set out certain parts of the commons, w aste grounds, and 
mosses thereby directed to be divided and inclosed, in propor- 
tion to the land-tax paid by all \he owners of lauds and tene- 
ments within the township or division of Mansriggs , and by 
such of the owners and proprietors, of lands and tenements, 

Within 
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within the several townships of Osmotherly and Egton-with- 
Newland, in the parish of Ulvmtone, as are entitled to right of 
common upon the said commons, waste grounds, and mosses 
for their lands or tenements in respect of which they are en- 
titled to such right of common, &c. ; which parts so to be set 
out shall by the commissioners be allotted amongst the several 
owners of lands, &c. in Mansriggs aforesaid, and such owners 
of lands, &c. in 0. and Egton-with- Newland who are entitled 
as aforesaid,” &c. And he also referred to s. 29. of the same 
act, which provides “ that nothing in this act contained shall 
extend to prejudice or affect the rights of the several owners of 
lands, &c. within the several townships or divisions of Mans- 
riggs and Egton-with- Newland, or any of them, in and up<?n 
the commons, waste grounds, and mosses, within the said 
township or division of Egton-with- Newland, or any part 
thereof.” 

Lord Ellen borough C. J. called upon the defendant’s 
counsel to shew some objection to the plaintiff's claim, as none 
occurred to the Court upon the statement of the case, from 
which it was to be collected that the rights of common claimed 
under the two inclosure acts for the plaintiff’s estate of Mans- 
riggs were in two different manors holden under two different 
lords. He said, that whatever objection might have arisen if 
the claim had been for a double compensation for a right of 
common in respect of the same estate on two several commons 
appearing to have been originally derived from the same 
lord; yet what objection, he askc;d, could there be to two 
distinct rights of common holden by grants under different 
lords ? 

IVood for the defendant said, that it did not appear by the 
case that the plaintiff claimed under several grants of rights of 
common by different lords ; and that the natural and legal pre- 
sumption was that the several manors and wastes were origi- 
nally in the hands of the same lord, from whom the right of 
common over all was derived. And it could not be presumed 
that one lord would have granted a right of common over his 
own wastes to the tenant of another lord in another manor. 
And, assuming that the several commons were originally in the 
hands of the same lord, he argued that inasmuch as a writ of 
admeasurement of common of pasture would have lain in order 

to 
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to apportion to tiie tenant so much only of the common as he 
would have been entitled to for his beasts levant and couchant 
upon his tenement ; therefore as he had already received com- 
pensation for his right out of one of the commons which had 
been divided and allotted under the Ukerstonc inclosure act, he 
was not entitled to any additional allotment in respect of the 
same tenement under the Egton inclosure act. And he referred 
to Fitzh. Nat . Brev, 125. tit. Writ of Admeasurement of Pasture , 
in the notes to which it is stated that “ if the defendant 
has common appendant to his freehold in three vills, it may be 
admeasured for the lands in one of the vills. Temp. Ed, I. 
Admeasurement , 14.” And also to Tyrryngham’s case, 4 Rep . 
36. 6 ., the second resolution, 37. b. 

Lord Ellkn borough C. J. The argument proceeds upon 
assuming a fact which docs not appear in the case ; and indeed 
as far as any thing does appear it must be intended that the 
several rights of common in the different wastes were holden 

under different lords: for it is stated that thev came into the 
7 * 

hands of the same lord by purchase in 1/30, and so continued 
till the year 1749 : but that both before and since, and beyond 
living memory, they were holden under different lords. The 
usage then, from which alone in the absence of any direct 
evidence of the fact we can make any presumption, shews that 
these rights were enjoyed under different lords. And if so, 
there can be no doubt that a man may have two distinct sub- 
stantial grants of rights of common over different wastes from 
different lords in respect of the same tenement. It may be 
advantageous to him to change his pasture from time to time for 
his cattle levant and couchant upon his tenement ; and im- 
memorial usage is evidence of such distinct grants : for I lay 
no stress oh the short interval of using the Egton coyunons after 
the Ukerstone inclosurc act, and before the recent inclosure. 
If indeed it had been shewn that the right over both commons 
had been originally granted by the same lord, that might have 
been a reason for a different construction. In this case there- 
fore the allotment which the plaintiff received under the first 
inclosure act was only a satisfaction for his right of common 
on the wastes thereby directed to be inclosed*; and he still 
retained the same right on the Egton commons belonging to a 
different manor which the other commoners there enjoyed, 
Vol. VII. 2 B . and 
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and is therefore entitled to a proportionable compensation with 
them. 

The other Judges concurred: and 

Lawrencb J. suggested by way of explanation of the passage 
cited from the notes in Fitzh . ]Sal. Brev. 9 that it might be 
taken that the freeholder claimed common appendant in three 
vills under the same lord : and it might happen that other 
tenants of the lord bad only common in one of the vills ; in 
which case if he who had common in all the three turned on 
all his cattle in one of them, it would prejudice those whose 
right of common was confined to that one, and they might sue 
out their writ of admeasurement to apportion the number of 
his commonable cattle in tlmt one vill. 


Postea to the Plaintiff. 
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Friday, S ri lbs against Nokks. («) 

June 13tb. 


U is libellous rpiIE Plaintiff, an attorney of this court, brought his action 

highly colour- ^ on t * ie case against die Defendant for a libel, and declared 

i cf account of that whereas he was always until the publishing of the several 

icedfn^s l,r<> * ^Ise, scandalous, and malicious libels after mentioned reputed 

mixed with to be a person of good name, &c. and bad never been guiltv 

the party s nor \ XU \\\ suspected of perjury and other such crime. And 
own ubserva- 1 1 ° • 

tions and whereas the plaintiff' before and at the time of the publishing 

conclusions of the said libels was, and still is one of the clerks of a certain 

passed'in* 1 Court of Justice, &e. viz. the Court of Requests for the 
court, which borough of, &c. And hath during that time carried on the 
insinuation 1 and employment of such clerk with integrity, and hath 

that the 
plaintiff had 

committed perjury : and it is no justification to such insinuation of perjury against the 
plaintiff (who had sworn to an assault by A. Ji. on him) that it did appear (which was the 
suggestion in the \\be\)frcm the testimony of every person in the room, &c. except the plaintiff, 
that no violence had been used by if. $Ic. ; for non constat, thereby that what the plain- 
tiff swore was false. Neither is it sufficient in a justification, to such a libel, where the 
extraneous matter was so mingled with the judicial account us to make it unco tain whether 
it could he separated, to justify the publication by general reference to such parts of the 
supposed libel as purport to conthin an account of the trial , &c. and that the said parts contain 
a just and faithful account of the trial, &c. 

(«) This case was discussed in court under other names. 


never 
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never been guilty or until the publishing the said libels ever IBM. 

been suspected to have been guilty of delinquency in his said : 

office and employment j &c. Yet the defendant, well knowing 

the premises, but maliciously intending to injure the plaintiff Noif.s. 

in bis good name, &c. and in his said office and employment, 

See. nnd to cause it to be believed that the plaintiff was guilty 
of peijury, &c. and also of delinquency in his said office ami 
employment, &c. on, Sec. at, &c. did falsely and maliciously 
compose and publish in a certain newspaper called, &c. a cer- 
tain false, scandalous, and malicious libel of and concerning the 
plaintiff in his aforesaid office and employment of sack clerk to 
the said Court of Requests us aforesaid ; in which are the follow- [ 491 J 
ing false, scandalous, and malicious words : “ Judicial delin- 
4 ‘ qucncy, (meaning the delinquency of the plaintiff in his said 
* c office and employment, Sec .) — Quarter Sessions. The King 
“ against Stiles , (meaning the plaintiff). There are few things 
“ for which the present times are more remarkably pregnant, 

“ as they undoubtedly are with strange events, than for the 
“ number of prosecutions which have recently been instituted 
“ against persons sustaining the high and certainly honourable 
“ character of Judges. Both the old and the new world have 
" astonished their inhabitants with this phenomenon, &c. 

" Little did ice apprehend that the town of would add to 

“the list of judicial delinquents] such however has been the 
u case. At the late sessions for this borough a prosecution 
a was brought forward on Wednesday last against Mr. Stiles, 

“ (the plaintiff,) a well-known attorney of this town, and chief 
“ justice of the high court of conscience here, (meaning the 
“ plaintiff, clerk as aforesaid to the said court of requests, be.) 

“ for a savage, unprovoked, and brutal attack, as stated by 
“ the counsel, on A . B See. In the opening mf the case it 
“ was stated, and afterwards clearly established by evidence, 

“ that the said Mr. Stiles (the plaintiff) did wantonly and savage- 
“ lv attack A.B. at an arbitration, be. It appeared that 
“ thougli Mr. Stiles had on this, as well perhaps as on former 
“ occasions, most to say, yet he had not the best of the ar- 
“ gument, and fearing that he would be professionally foiled, 

“ lie had instant and insidious recourse to blows, which were 
“ administered with no owlinary violence or treachery. A. B. 

“ being inferior in corporeal powers urged Mr. Stiles to desist; 

2 B 2 • 44 at 
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“ at the same time declaring that upon equal terms he had no 
“ personal * fear of him, but that he felt the indignity and de- 
“ gradation of opposing himself in such a low and brutal inan- 
u ner, or indeed in any manner to a person whom he would 
“ not consider either from his education or habits entitled to his 
“ respect, or worthy of his notice.” (Here followed a statement 
in the libel, as if proved by C. D. a witness called by the plain- 
tiff, imputing cowardice to the plaintiff, aud that lie, the 
witness, had heard E. F. make mention of it. On which the 
plaintiff started from his seat ; and then the libel set forth a 
ludicrous conversation between E. F. and the plaintiff, ending 
with a suggestion from the plaintiff to drop further mention of 
the matter; on which the libel went on to state;) “This 
“ suggestion extorted from the party mentioned a look of con- 
“ tempt which we shall leave to the painters to describe, &c. 
ft At this moment Mr. Stiles’ s agitation became visible, at least 
“ we thought so ; and for the first time in our lives we saw or 
“ suspected a suffusion. Apparently aware of the approaching 
“ issue of the trial, and almost on the instant of being pronoim- 
“ ced guilty by a jury of his country, be, the plaintiff, bustled out 
“ of court, reduced to a condition in which ordinary meanness 
“ or brutality might be expected to excite some little compas- 
“ sion. The plaintiff was pursued out of court by the hisses of 
“ several of the attending spectators. The feelings of disgust 
“ aud indignation triumphed over the decorum of the court, 
“ and for the moment even * order * was not called. It is pain- 
“ fill to record any thing which is so foul and brutal as to 
“ defile the character of human nature, but we consider the 
“ full-blown honours of our lwro (meaning the plaintiff) ripe for 
“ publication, and to withhold such an example would be a 
a sin againstisociety. Though it clearly appeared from the testi- 
“ luomj of even/ person that was in the room where the arbitration 
“ was held, e.veepl Mr. Stiles, that no violence was used by 
“ A. 77., yet, reader, hear with horror ! a violent assault was 
“ sworn against him by Mr. Stiles , and a bill of course found 
“ by the grand jury; (thereby meaning and insinuating that 
“ the plaintiff had been guilty of perjury in swearing before 
“ the said grand jury that an assault had been committed upon 
“ him, the plaintiff, by A. B and that a bill of indictment 
w was found by the said grand jury against A • B . by means of 
’ “ the 
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“ the perjury of the plaintiff.) When A . B’s trial came on 1806. 
“ no witness appeared against him; and though Mr. Sfles in 
“ his exculpatory address to the jury expressly mentioned and against 
“ urged with marked force the fact of a bill having been found Nokes. 
“ against A . B. for a violent assault upon him ; yet Mr. Stiles’s 
“ professional associate said, that it was not his {Stiles’s) inten- 
“ tion to proceed against A . B.” (Here followed the irrevelant 
matter, as if stated by A. B.’z counsel tending to ridicule the 
plaintiff : concluding that) <c tlie counsel for the prosecution 
<f stated that an assault committed under circumstances of 
“ great provocation should be considered by the jury, and that 
u the infirmities of human nature were not to be confounded 
“ with the gross and senseless ferocity of a brute. The coun- 
“ sel with great humanity seemed willing to acknowledge 
“ Mr. Stiles’s insanity; but the jury, having their attention 
“ directed probably to some other than the lunatic asylum, 

“ instantly pronounced him (the plaintiff) guilty, to the great 
u satisfaction of a crowded court. The Billingsgate language 
“ that was used we have omitted, unwilling to stain our columns 
“ with such pollution. Besides, it couhl be no novelty 
“ to a great majority of our numerous readers who have [ 497 ] 
“ themselves often heard the accomplished and erudite 
Cf Mr. Stiles with astonishment, if not delight or admiration.’ 7 
The second count was for printing and publishing the same 
libel. And there were two other counts stating the libel 
generally. 

Pleas. 1 . The general issue. 2. A justification as to the 
printing and publishing the several supposed libels; for that at 

the general quarter sessions in and for the borough of 

next before the publishing, &c. to wit, on, &c. a prosecution 
was brought forward against the plaintiff for an assault upon 
the said A . 2?., and that the said assault was stated by the 
counsel for A.B. to have been a savage, unprovoked, and 
brutal attack upon A . B . ; and that iu the opening the case it 
was stated, and afterwards clearly and fully established by evi- 
dence, that the plaintiff did wantonly and savagely attack A . B . 
at an arbitration. And it appeared that the plaintiff at the 
said arbitration, in disputing professionally as an attorney, had 
recourse to blows, which were administered with no ordinary 
violence or treachery. That A . B . being inferior in personal 

strength 
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1800/ strength to the plaintiff urged him to desist, and at the same 

Htixk.s time such declarations as in the supposed libels are in that 

behalf set forth. That in the course of the trial of the plaintiff 

Woees for the said assault one C. I), was produced as a witness on be- 
half of the plaintiff; and that C. D. then and there proved tliat 
the plaintiff had been repeatedly called and always considered 
a coward, awl that be had heard E . F. make mention of his 
cowardice ; and that such words awl conversation as are in the 
supposed libels in this behalf mentioned did thereupon take 
place between the plaintiff and E. F . And that the plaintiff 
did almost on the instant of being pronounced guilty by the 

498 ] jury go out of court, and was pursued by the hisses of several 
of the attending s|>ectators, who were not for the moment called 
to order by the Court. And that though it clearly appeared by 
the testimony of every person in the room where the arbitration 
was held, except the plaintiff, that no violence was used by A. B . 
nevertheless it appeared that a violent assault had been sworn 
against A. B . by the plaintiff, and tliat a bill of indictment bad 
been found by the grand jury upon the evidence of the plaintiff 
at the preceding sessions for an assault upon the plaintiff. That 
when the trial of si. B. came on, no witness appeared against 
him: awl although the plaintiff in his exculpatory address to 
the jury expressly mentioned and urged the fact of a bill having 
been found against A . B. for a violent assault upon him, the 
plaintiff, yet the counsel of the plaintiff, in the supposed libel 
called his professional associate, said it was not the intention of 
the plaintiff to proceed against A. If. (Here followed the rest 
of the statement of the counsel omitted in setting forth the 
libel.) And that E, F, in the supposed libels mentioned as 
counsel for the prosecution did then and there make such state- 
ment awl observations as are in the supposed libels in that 
behalf mentioned. That the jury who tried the plaintiff did 
pronounce him guilty of the assault upon A . B . in manner, &c. 
mentioned. And that the supposed libels do contain a just and 
faithful account of the trial of the plaintiff for the said assault, and 
o f the proceedings thereupon : Wherefore the defendant did print 
and publish them, as he lawfully might, for the cause aforesaid. 
3dly, As to the printing and publishing such parts of the said 
severed supposed libels as purport to contain an account or statement 
of the trial of the plaintiff at the borough sessions, &c. aforesaid, 

for 
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for an assault upon A . B. ; of the trial of A . B. at the same ses- 1000. 

sions for an assault upon the plaintitT ; amt of the * facts, cir- ; 

cuinstances, and statements which occurred and were Wdc ], gainst 

respectively upon the said trials, the defendant justified ; be- Nokks. % 
cause before the printing* and publishing, &c. viz. on, &c. at * [ 499 ] 
the general qu rter sessions, &c. the plaintitT was tried and fouiid 
guilty upon a certain indictment then depending in the said 
court, of an assault upon A . B. ; and A . B . was tried and ac- 
quitted upon a certain indictment therein also depending against 
him for an assault upon the plaintiff; and that the said parts of 
the said several supposed libels in the introductory part of this 
plea mentioned contain a just and faithful account of the said last 
mentioned trials, and of the facts, circumstances, and state- 
ments which respectively occurred, took place, and were made 
thereupon: wherefore the defendant printed ami published the 
said parts , &c. as he lawfully might for the cause aforesaid, 

&e. And 4thlv, as to the printing and publishing such par ts 
of the supposed libels as relate to the finding of a hill by the 
grand jury against A . H. for an assault upon the plaintiff upon 
the oath of the plaintiff; the defendant justified, for that 
before the printing and publishing, &c. to wit, on, &c. at, &c. 
the plaintiff was tried at the general quarter sessions, &c. upon 
an indictment therein depending against him for an assault upon 
A. B. at a certain arbitration, &c. Ami although at such trial 
it clearly appeared from the testimony of every person that was vt 
the room where the arbitration was held, except the plaintiff, that 
no violence was used by A. B. ; yet true it is that a violent 
assault had been sworn against A . B. by the plaintiff before a 
grand jury at the preceding quarter sessions, &c. ; and that a 
bill of indictment had been in consequence thereof found by 
the said grand jury against A. B. for an assault u|>on the 
plain Jiff, as in the supposed libel is mentioned. Wherefore, &c. [ 500 ] 

The replication joined issue on the 1st plea, and demurred 
to the other pleas : stating for special causes of demurrer to the 
3d plea, that it does not appear by the introduction to -that 
plea what it means to justify : that if it go to the printing and 
publishing of the whole of the libels mentioned imthe declara- 
tion, the plea is altogether bad and defective : and that if it 
only go to part of the libels, it is not expressed with sufficient 
certainty what parts the defendant means to justify : and that 
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it is impossible to separate the several parts of the libel in man- 
ner and form as is attempted to be done by that plea: and that 
it is Impossible to take any precise or certain issue thereon. 
And for special causes of demurrer to the 4th plea, that it does 
not express with any degree of certainty the parts of the libels 
which the defendant means to justify ; and that it is impossible 
to separate the several parts of the libels in manner and form 
as attempted by that plea ; and impossible to take any precise 
or certain issue thereon, &c. Joinders in demurrrer. 

Js. Clarke in support of the demurrers. This justification 
cannot be supported within the principle of the cases which 
legalize true reports of judicial proceedings; (a) for here extra- 
neous matter is introduced, and the whole account is coloured 
by the passions and malice of the writer. The first count 
charges a libel to have been written of the plaintiff in his 
character of clerk of the Court of Requests, &c. ; and yet the 
justification contains nothing touching that character: it im- 
putes no judicial delinquency to the plaintiff, but merely states an 
account of an assault bv one individual upon another : there 
could therefore be no ground for the writer of the pretended 
report to introduce the plaintiff in that character; and conse- 
quently, the justification, not answering that part of the charge, 
is bad. It is also alleged that the libel was written in order to 
cause it to be suspected and believed that the plaintiff was guilty 
of perjury; the only justification of which is, that “ it appeared 
by the testimony of every person in the room, &c. (not stating 
to whom it appeared) that a violent assault, had been sworn,” 
&c. The writer states his own conclusion from the facts, 
instead of stating what the witnesses swore, and leaving the 
reader to draw his conclusion ; though even if he had stated 
the whole of what had been sworn, it would at most only have 
amounted to a case of contradictory testimony, and would not 
have justified him in imputing perjury to the plaintiff: audit 
is no justification even to shew that one was found perjured by 
a verdict unless followed up by judgment : (b) but here there 
was no verdict even to justify the defendant. The whole state- 
ment is lnghly c wrought up and coloured by the defendant, and 


(«) Vide Hex v. Wright, 0 Term Rep 203. and the cases there cited. 
(b) Jacobs v. Son gate, 1 Brmviil. 11. 2 BrownL 122. 
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shews upon the very face of it that it was not intended as a fair 1800. 
and impartial account of a judicial proceeding, but must be con- smiles 
sidered as a composition of his own. It is intituled u Judicial against 
Delinquency ” and is prefaced by general observations on that NoKES * 
head, in which as well as in subsequent parts the writer uses 
the word ice, as speaking in his own person to the public. In 
one place he describes the plaintiff as our hero : and throughout 
the account of what is stated to have passed in court is mixed 
up with matters of description and observation of the writer, 
which from the nature of them could form no part of a judicial [ 502 ] 
proceeding. As to the ground of special demurrer to the two 
last pleas, he argued that no issue could be taken upon those 
pleas; for as to the third, it professed to be a justification of 
parts only of the libel, without setting forth what parts: and 
it is not enough to refer generally “ to such parts as purport 
to contain an account of the trial,” &c.; because if the de- 
fendant meant to justify parts only, he should have stated those 
parts in his plea, and cannot throw upon the plaintiff thd bur- 
den of selecting them, which he cannot do with certainty. And 
the same observations apply to the 4th plea. The Court then 
desired to hear 

Scarlett contrih Upon the whole of the pleadings there is 
no uncertainty. For, first, the plea of the general issue goes to 
the whole libel, and so does the first justification ; and the other 
justifications apply to particular parts. The first justification 
states what did actually pass in court on the trials : and if, ac- 
cording to the doctrine laid down in the case of Astlei/ v. 

Young , (a) and in Rex v. Wright 9 (b) and in other cases there 
cited, it is no libel to publish a true representation of proceed- 
ings in courts of justice, the Court upon comparing the facts 
stated in the first justification, which stand admitted by the 
demurrer, with the alleged libel set forth in the declaration, 
will be able to decide whether the justification cover the whole. 

But at any rate, the other justifications, being confined to such 
partis of the libels as the Court shall in their judgment deter- 
mine to relate to the judicial proceedings therein referred to, 
will be good for so much : and the defence of Jihe rest of the 
libel will stand upon the general issue. Jt is sufficient that the [ 503 ] 

(b) 8 Term llep . 293 . 


(✓/) 2 Burr. 807 . 
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1 806 . defendant justifies all the facte alleged in the libel: and as to 

the application of them to the plaintiff in a judicial or any other 

against character, it is immaterial, provided the publication of such 

Nokes. f a ct^, as occur in a judicial proceeding, be justifiable. But 

Judicial Delinquency does not necessarily mean misconduct in 
the character of a Judge, which character is not filled by the 
plaintiff, but was merely stated to call the attention of the pub- 
lic to the situation which the plaintiff held as clerk of the Court 
of Requests. Whether or not the defendant meant to publish 
a true and fair account of the proceedings in a court of justice, 
or only intended that as a vehicle for conveying malicious and 
libellous insinuations against the plaintiff by mixing them with 
the other, is properly a question for the jury, and might have 
been tried upon the common replication that he published the 
libel of his own wrong, and without the cause by him alleged. 
[Lord Ullenboroitgh and Grate i. here observed, that it must not 
be taken for granted that the publication of every matter which 
passes in a court of justice, however truly represented, is, under 
all circumstances, and with whatever motive published, justi- 
fiable; but that doctrine must be taken with grains of allowance. 
It often happens, said Lord E/Unborough, that circumstances 
necessary for the sake of public justice to be disclosed by a wit- 
ness in a judicial inquiry are very distressing to the feelings of 
individuals oil whom they reflect : and if such circumstances 
were afterwards wantonly published, I should hesitate to say 
that such unnecessary publication was not libellous, merely be- 
cause the matter hud been given in evideucein a court of justice.] 
That would be a question for the jury, whether such a selection 
[ 504 ] had been made aud published with a malicious intent, and not 
with a view to give a bonft. fide representation of the proceed- 
ings of the Court. But it was expressly ruled in Curry v. WaU 
ter , (a) that the publishing a true account of the proceedings of 
a court of justice, however injurious to the character of an in- 
dividual, is not libellous. [Lord Ellenhoraugh C. J. The case 
of Curry v. Walter only shews that a fair, plain, unvarnished 
account of proceedings in a court of justice is not a libel; ba£ 
not that a highfv coloured picture, mixed up with insinuations 
of perjury, is not a libel. What do you say to the objection 
that you have not answered the insinuation of perjury?] The. 


(a) 1 Bos. «$ Pull. 525 . 


libel 
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libel does not profess to state the fact that no violeuce was used ISOG-, • 
to tbe plaintiff by A . i?.; but only to represent what passed on 
the trials- aguinst 

[Lord Ellenborough C. J. Though tbe fact be not in terms No*.es^ 
denied, yet the whole turn of expression is to insinuate that the 
plaintiff swore falsely; for which you offer no adequate justifi- 
cation. It might have appeared hy the testimony of every witness 
in the room that no violence was offered by A . B. : and yet the 
plaintiff' might not be guilty of perjury in what he swore. 

Grose J. You affect to justify an imputation of perjury, and 
do not. Lawrence J. The facts stated are consistent with the 
plaintiff's not having committed perjury, but are no justification 
of the charge insinuated in the libel that he did commit per- 
jury. If the publication had only stated a fair account of the 
proceedings in court without any comments, the argument 
might have been well founded : but the writer lias introduced 
his own comments, in which he directly insinuates the com- 
mission of perjury by the plaintiff. Lc Blanc J. The defend- [ 505 ] 
ant can only justify by facts and allegations, which, if true, 
will necessarily acquit him of having falsely inferred the com- 
mission of perjury by the plaintiff. In an indictment for per- 
jury the prosecutor does not content himself with stating certain 
facts, from whence it is to be inferred that what the defendant 
liad before sworn was false, but he goes on to say, and so the 
defendant committed perjury, &c. ; which is a direct allega- 
tion of the offence. So in a justification of a libel imputing 
perjury, it is no answer to shew that ten persons swore one 
way, and that one person swore the contrary way, without 
some allegation of the falsity of the fact sworn to by the latter.] 

Scarlett then attempted to support the two last special pleas 
by saying, that if the Court upon the first special justification 
saw sufficient ground to sever such parts of the libel as contained 
an account of the trials from the rest, which was only the 
comment of the writer, the uncertainty objected to by the 
plaintiff’s counsel as an argument against these pleas was at an 
end. And according to Dallison , 33. where a plea refers to a 
thing which shews the certainty, it need not be particularly al- 
leged : as if it refer to any matter which appears by the record. 

And no difficulty could have arisen from taking issue and going 
to trial on these pleas, because the Judge who presided would 

instruct 
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instruct the jury as to those parts of the libel which were jus 
tified, and those which were not ; and they would be told to 
consider the facts justified as true, hut to consider also what use 
had been made of those facts in the extraneous matter added, 
and which was not justified ; which would lessen the damages 
so much. When called upon, however, by the Court to sepa- 
rate the parts of the libel which he meant to justify, he did not 
succeed in the attempt throughout to the satisfaction of the 
Court. On which 

Lord Ellknbohouoii C. J. said, the account of the pro- 
ceedings in court is so interwoven with the comments that we 
cannot with certainty separate them throughout, although we 
can see plainly enough that certain parts are an overcharged 
accouut of the judicial proceedings. The Court cannot de- 
compose this mass : hut the party who requires the separation 
to be made for his own defence ought to have taken upon him- 
self the burden of doing it, in order that the Court might see 
with certainty what parts he meant to justify. I should have 
great difficulty in saving what parts purport to contain an ac- 
count of the trial, and what parts are libellous. If they cannot 
be separated by the industry of the pleader, how can they be so 
by general reference. If they can he so separated, they ought 
to have been. 

Grose J. of the same opinion. 

Lawrence J. A general reference to former parts of the 
record may be sufficient in pleading, without repeating the 
whole of such parts, where it is a reference to something cer- 
tain: but the reference here is to parts, which so far from 
being certain cannot even now be distinctly pointed out. The 
title at the beginning professes to he the account of the whole 
trial } but there are parts which manifestly could have no place 
in a judicial proceeding. Then ought the difficulty of making 
the separation, which cannot now be satisfactorily solved, to be 
thrown upon the Court and jury at Nisi Prius ? 

Le Blanc. A plea of justification may be good with a 
general reference to certain parts of the libel set forth in the 
declaration, if the Court can see with certainty what parts are 
referred to ; as if the reference be to so much of the libel as 
imputes to the plaintiff such a crime, (e. g. perjury) that would 
be sufficient without repeating all those parts again, which would 

lead 



in thb Forty-sixth Year OF GEORGE III. 


507 

lead to prolixity of pleading, and ought to be avoided. Hut 1806. 

here the reference is to nothing which can with certainty be ; 

pointed out. 

The defendant’s counsel then prayed leave to amend, which Nukes. 
was denied per totam Curiam ; the Lord Chief Justice saying, 
that the Court would not assist a person who, under pretence 
of publishing the proceedings of courts of justice, published 
only libels which he could not afterwards justify. 

Judgment for the Plaintiff 
on the Demurrer. 


Sir Henry Straciiey Bart, and Giles against Turley, Burt, 

7 7 June lath. 

and Others. 


npiIlIS was an action of debt, in which the Plaintiffs declared where two 
that the Defendants were indebted to them in 13/. 2 .v. tnl. several pen- 

_ . . . _ r . . , , ... . .. . lions, MgllCU 

by virtue ot the stat. 28 Geo. c. o2. lntitled An act for the \ ty din'erent 

further regulation of the trials of controverted elections or re- l H,, stJ,l s ^ere 

turns of members to serve in parliament; to which tin* dc- IViol 1 oiisc of 

fendaiits pleaded nil debent. There was a similar action by Commons 

the same plaintiffs for the like sum against Frost, with the like tmn'oVincm- 

plea ; and a third similar action by the plaintiffs against Frost j»m to sm-c 

and Turley , and the other defendants named in the first action 

for 6/9/. 19 s. 10</., with the like plea. These actions were GrimteaJ, 

tried before Lord Ellenhorongh C. J. at the sittings at West- 

minster after Michaelmas term 1805, when a verdict was given referred io 

for the plaintiffs in each cause for the respective sums therein J Jl ^ s:mK; 

1 . ... 1 . Icct commit- 

demanded, subject to the opinion of this Court on the following tee* for trial. 

vvlio reported 
them both to 
he fViv’olotis 

and vexatious, the costs cannot he taxed joint 'y under the stat. 58 Geo. 3. c. 52. ; and there- 
fore the Speaker having first certified a joint taxation of costs for a certain sum against all 
the petitioners, and having afterwards by an amended certificate apportioned how much 
of the first mentioned sum taxed was incurred by the sitting members in opposing 
the two petitions jointly , and how much was so incurred by them in opposing each 
separately, the plaintiffs, by the advice of the Court, submitted to enter nonsuits as well 
in two several actions prosecuted against the respective petitioners for the separate costs 
certified against each, as also in a joint action against all to recover the taxation certified 
against them all jointly . 

*[ 508 j 
At 
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1396. At the last general ejection Sir Henry Strachey , Mr. Giles, 
Stkachj y an ^ ^ r * Frost, were candidates far the borough of East Grin - 
Bart. stead in Sussex, and the two former were returned duly elected. 
a ^/m? 7 ” t * ier 29th of November 1802 a petition was presented to the 

Tijiu.ey House of Commons signed by Mr . Frost alone, and not by any 
and Others. a f the other defendants ; complaining of that election and re- 
turn; which petition stated, that at the last election for the 
borough of East Grmstead &c. on the 7th of July last, the 
petitioner, Sir H Strachey, and Mr. Giles , were candidates to 
represent the same in parliament. That the right of voting is in 
the inhabitants paying scot and lot, and the freeholders of the 
borough. That G. B. the bailiff acted as returning officer for 
the town and borough aforesaid with gross partiality, &c. 
That a considerable shew of hands appeared in favour of the 
petitioner; yet that G. B. declared the shew of hands to have 
been in favour of Sir if. S. and Mr. Giles ; and on a poll being 
demanded, &c. and taken before the said bailiff, a majority of 
legal rotes teas polled for, or tendered, in favour of the petitioner, 
[ 509 ] over the said Sir //. S. and Mr. G., and the petitioner was duly 
elected and ought to have been returned one of the burgesses, 
&c. ; bift that the bailiff admitted several illegal votes in fa- 
vour of Sir H. S. and Mr. G., and rejected many legal votes 
tendered in favour of the petitioner; and returned Sir H. S. 
and Mr. G. as duly elected, &c. And after alleging corrupt 
practices against the sitting members, it concluded with praying 
that the House would take the premises into consideration, and 
grant him relief, &c. And Mr. Frost entered into a recogni- 
zance to the king in 200/. with two sureties in 100/. each, to 
appear before the House of Commons at the time fixed by the 
House for taking his petition into consideration; and also to 
appear before any select committee appointed for the trial of 
the same, &c. The House of Commons ordered this petition 
to be taken into consideration upon the 8th of February. On 
the 1st of December 1802 a petition was presented to the House, 
signed by J. Burt, J . Turley, and the other defendants in the 
first action, and several others, stating in like manner the con- 
stitution of the borough and right of voting therein, and al- 
leging partiality, &c. in the returning officer; and that he per- 
mitted many persons to vote who had no right, and rejected the votes 
of the petitioners and others who were duly qualified to vote, &c. ; 

and 
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aud praying relief in tlic premises. And J . Burt (one of the 1806. 
defendants) entered into such recognizance for the trial of the 
same petition as is by law required, in 200/., with two sureties Bart, 
in 100/. each. Mr. Frost (Ed not sign this petition. The House **** Aaofter 
of Commons ordered this petition to be taken into consideration , ivulfy 
at the same time with the jwtitim of Mr. Frost : and the select am * 
committee was duly ballotted and appointed on the 17 th of 
March 1803 for trying ami determining the merits of both pe- 
titions. On the 4th of April 1803 the chairman of tin? com- [ 510 ] 
mittee reported to the House that live said committee had de- 
termined, that Sir H . S. Bart, and D . Giles Esq. were duly 
elected burgesses to serve for the sakl borough ; and that the 
petition of Mr. Frost? and the other petition of J. Turley , 

J . Burt? &c. were frivolous and vexatious. These determinations 
were entered on the journals of the House, and an examined 
copy of such entry was produced in evidence. On the 15tli of 
June 1804 the speaker signed the following certificate, which 
was produced in evidence : “ Whereas N. Smith Esq. one of 
the Masters of the High Court of Chancery, and/. II. Ley Esq. 

Clerk Assistant of the House of Commons, who were duly au- 
thorised and directed by me according to the stat. 28 Geo . 3. 
iutitled, tStc. to examine and tax the costs and exp cnees of Sir 
H. S. Bart, and D. Giles, Esq. incurred by them in opposing the 
petition of J. Frost Esq. aiul also in opposing the petition of 
several persons in behalf of themselves and others, electors 
of East Grimlmd , &c. presented to the House of Commons, 
complaining of an undue election and return of them the 
said Sir If. S. Bart, and D. Giles Esq. as burgesses, &c. have 
reported to me the amount of such costs and cx peaces : Now I 
do hereby certify that the said costs and expellees allowed in 
the said report amount to 700/. 3#. lOd.” (Dated) loth of 
June 1804, (aud signed) Cha. Abbott , Speaker. A copy of this 
certificate was served upon the defendant Frost , and payment 
of the costs therein certified to be due was demanded of and 
refused by him. On the 7th of May 1805 the plaintiffs made 
a further application to the Speaker to ascertain how much of 
the costs and expences allowed in the certificate^amounting to 
706i. 3s. 10 d. was incurred by the plaintiffs in opposing the 
said two petitions as there were jointly prosecuted; and how [ 511 ] 
much thereof was incurred by them in opposing each of the 
said petitions separately prosecuted; who thereupon granted the 

Allowing 
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[ 512 ] 


following certificate, which was produced in evidence. — 
" Whereas N. Smith Esq. one of the Masters, &c. and J. H. 
Ley Esq. Assistant, &c. who were duly authorised and directed 
by me, according to the stat. 28 G. 3. intitlcd, &c. to examine 
and ascertain how much of the costs and expenccs allowed by 
them in their report to me, dated the 12th of June last, was 
incurred by Sir H. S. Bt. and D. G. Esq. or either of them, in 
opposing the petition of /. Frost Esq. and also the petition of 
several persons whose names were thereunto subscribed on be- 
half of themselves and others the electors of the borough of 
Fast Grinstead , &c. severally complaining of an undue election 
and return of them the said Sir H. S. and D. G. for the said 
borough of East Grinstead, as the said two petitions were jointly 
prosecuted ; and how much thereof was incurred by them, or 
either of them in opposing each of the said two petitions as 
separately prosecuted 3 have made their report to me thereupon: 
Now 1 do hereby certify conformably to the said last mentioned 
report that the costs and expenccs incurred by the said Sir 
//*. S. and D. G. in opposing the petition of J. F. separately 
prosecuted amount to 13/. 2*.: and in opposing the petition of 
the several electors of the borough of East Grinstead aforesaid 
sq>arately prosecuted amount to 13/. 2 s.; and that the expenccs 
of the said Sir //. S. and D. G. in opposing the said two peti- 
tions jointly prosecuted amount to G 79/. 19s. KW. ; which said 
three last mentioned sums make up the sum of 706/. 3s. 10 d. 
as allowed in the said former report made to me on the 12 th 
of June last, and certified by me on the 15th of June last ac- 
cordingly.” (Dated) 13th of June 1805, (signed) ('ha. Abbott, 
Speaker. Payment of these several costs were respectively de- 
manded of and refused by the defendants. Whereupon these 
three actio nr. were brought ; one against Turley and others, the 
defendants in the first action, for 13/. 2s.; in which action 
Fust is not a defendant ; one against Frost alone for 13/. 2s. ; 
and the third against Frost, Turley, and others, for 679/. I9.v. lOd, 
The question for the opinion of the Court w as, Whether the 
plaintiffs were entitled to recover in all or any of the said ac- 
tions ? if in all, then the verdict to stand : if not in all, but 
only in two, dr one, the verdict to stand in such two or one : 
if not entitled to recover in all or any, nonsuits to be entered 
accordingly. 


Wood 
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Wood for the plaintiffs contended, that they were entitled to 1800 
recover in all the actions. The objections made at the trial gT J[^ rY 
were, that as there were two separate petitions by different peti- Bart, 
tioners there could not be joint costs awarded against all: and and Another 
that the Speaker having once made his certificate was functus turlk y 
officio, and could not make any subsequent certificate amending and others, 
the one first made. The stat. 10 Geo. 3. c. 10. .v. 1. provides 
that whenever a petition complaining of an undue election and 
return shall be presented to the House of Commons a day and 
hour shall be appointed for taking the same into consideration: 
and by s . 13. a select committee of thirteen members with two 
nominees shall be sworn to try the matter of the petition re- 
ferred to them, and to try and determine the merits of the return; 
and the House shall order the committee to meet for that pur- 
pose at a certain time to be fixed ; whose determination by 
*p. 18. shall be final. It appears from thence that the whole 
merits of the election arc to be tried by one committee only. [ 513 ] 
Then by stat. 11 Geo. 3. c. 42. s. 1. if several parties on distinct 
interests or grounds of complaint shall present separate petitions, 
the same notices and orders shall be given to all such parties, 

&c. as by the last mentioned act are directed to be given to the 
sitting members or the petitioners therein mentioned, &c. 

And by s. (>. if on complaint of an undue election' there shall 
be more than two parties on distinct interests, each party shall 
strike off a member from the original number of 49 successively, 
until the number shall be reduced to 13. Thus the formation 
of the committee is made a joint concern. Lastly, the stat. 

28 Geo . 3. c. 52. reciting the two former statutes and another 
of the 25 Geo. 3. c. 84., and that it was expedient that further 
regulations should be made for the execution of those acts, and 
provision made for discouraging persons from presenting frivo- 
lous or vexatious petitions, &c. in any of the cases to which 
the recited acts relate, enacts (.v. 19.) " That wherever any 
“ such committee shall report to the House with respect to any 
u such petition , that the same appeared to them to be frivolous 
“ or vexatious, the party or parties, if any, who. shall have ap- 
“ peared before the committee in opposition to such petition , 

“ shall be entitled to recover from the person or persons or any 
“ of them , who shall have signe'd such petition , the full costs and 
" expences which such party or parties shall have incurred in 
Vol. VII. 2 C “ opposing 
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1806. “ opposing the same: such costs and expences to be ascertained 

„ « in the manner hereinafter directed.” There are correspond* 

Bart. ing directions for other cases in the 20th and 21st sections*, 
and Another And then by $. 22* it is enacted, a That in the several cases 
Turi^y cc before mentioned the costs and expences of prosecuting or 
anil Others. « opposing any such petition* shall be thus ascertained ; that on 
* [ 514 ] “ application to the Speaker by any petitioner or petitioners, &c. 

“ for ascertaing such costs and expences he shall direct the 
u same to be taxed by two persons, &c.. who are thereby re- 
“ quired to cxamiue the same and to report the amount thereof 
“ to the Speaker, who shall on application deliver to the party 
u or parties a certificate signed byhimself,expressing the amount 
“ of the costs and expences allowed in such report, &c. which 
“ costs if not paid may by s. 23. be recovered by action of 
“ debt.*' And by s. 24. “ in every case where the amount of 
“ such costs and expences shall have been so recovered from any 
“ person or persons, it shall and may be lawful for such person 
“ or persons to recover in like manner from the other persons 
“ or any of them, if such there shall be, who shall be liable to 
“ the payment of the said costs and expences a proportionable 
“ share thereof, according to the number of persons so liable.” 
Here the same select committee having been appointed and 
sworn to try both petitions, according to the directions of the 
acts, as involving the merits of the same return, the two became 
one joint consolidated petition, to be determined by one and the 
same trial. He also referred to the usage of parliament as in 
favour of this construction ; and instanced similar taxations to 
the present made in the eases of Bodmin election in 1791, of 
Cricklade in 1/9*4, and of Colchester in 1796. And in answer 
to an objection thrown out by the Court that the word petition 
was used in the singular number throughout the several clauses 
referred to regulating the taxation of costs, which according to 
liis construction ought to have been petitions ; be referred to 
Schuldam v. Bunnis and another , (a) where a joint action was 
£ 515 ] maintained against two bailiffs of a borough for refusing the 
inspection of books, though the stat. 3 Geo . 3. c. 15., which 
gives the remedy, mentions bailiff, &c. in the singular 
number. 


(a) Ctnep. 102. 


The 
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The Court said that might be so in a case where the sense of 1806. 
the thing manifestly required it. But here they said that a 
certain power wa3 given by statute, which they could not en- Bart, 
large beyond the plain letter of it, and that power was con- aud a ^^ lcl 
fined in terms to tax the costs of such petition in die singular Turley 
number throughout: and the 24th section evidently referred to lul( * Others- 
an apportioninentbetween joint petitioners in the same petition. 

And n contrary construction they thought would work injus- 
tice: for it might happen that one person or set of persons 
might petition against a return on the ground of a single fact in 
dispute, as that die sitting member was under age, or the like; 
and another set of petitioners might impeach the election upon 
the allegation of the bribery and corruption of a majority of the 
voters ; which would make the greatest differences in the costs 
and expences of those who opposed them : but it would be too 
much to contend that both sets of petitioners were equally and 
jointly liable to the whole costs and expences of the defence ; 
and yet both woukl be interested in disqualifying the sitting 
member. The similarity of interest therefore was no reason for 
subjecting different sefaof petitioners on different grounds to a 
joint taxation, any more than the reference of the several peti- 
tions to the same committee for trial; which was directed for 
the sake of general convenience; the issue being the same, 
namely the validity of the return : but that did not prevent 
the interests of the respective petitioner* being severed after- 
wards. Aud such being the opinion of the Court on the ori- 
ginal joint taxation, they suggested to the plaintiffs’ counsel, 
whether it might not be more for die interests of his clients to [ 516 
enter a nonsuit in all the actions, since a recovery in the two 
upon the separate taxation might be set up as a bar to any 
other action which might hereafter be brought’ upon a new 
certificate. 

The case stood over for some days to. give the plaintiffs time 
for consideration, and finally they agree# to enter nonsuits in all 
die actions. 

Clifford was to have argued for the defendants. 


2 C 2 
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Friday, 
June 13 th » 


The Earl of Clank icardk against Stokes. 


Assuming it TN debt to recover the penalty of 5/. created by the stat. 

5 Ann . c. 14. the declaration stated that the Defendant 
tionforape- within six months next before the exhibiting of the PlaiutifTs 
nalty by a . jjjji t0 w ;t 011 the 4th of No?;. 1805. at Exton in Hampshire , did 
former that keep a snare to kill and destroy game, the said snare being then 
thouhl^cfer aiK ^ t * ,erc un cn £i ne to kill and destroy the game, against the 
to tlie statute form of the statute in such case made and provided ; the said 
defendant not being in anywise qualified or having any lawful 
as to that authority so to do : by reason whereof, and by force of the sta- 
cr eating the. tute in such case made and provided, an action hath accrued 
giving the pc- to Oic said plaintiff to demand and have of the defendant 5/. 
natty;, yet a Plea nil debet. 

penahy^on After verdict for* the plaintiff, it was moved in last Easter 

Ahc stat. term to arrest the judgment, and the rule was now sup- 
5 Ann. c 14. j 

stating that I ,ul ltu • 

the defend- * Jelajll and Dampier , on the ground that the penalty and the 
snare^to kill rcmec ty by action were given by several different statutes viz. 
game against the penalty by stat. 5 Ann . c. 14., (a) made perpetual by stat. 

thejorm oj the 9 j± nn% c# 25 . (which so far may be considered for this purpose 
ttatntc in such v , . . . J „ . \ 1 

case made, as one act ;) and the remedy by three statutes, first by the stat. 

whereof 0 wm/ 1 ^ substituting the action (which is to be brought 

by force of the. before the end of the next term after the offence,) for the in- 
statutc in such formation before justices under the stat. 5 Ann., and giving 
&5T ail action half the penalty to the common informer; next, by the stat. 
hath accrued 26 Geo . 2. c. 2. which extends the time for bringing the action 
cicnt; S * ^or'the t0 two * crms after the offence committed ; and lastly, by the 
first statute stat. 2 Geo. 3; c. 19. which gives the whole penalty (sought to 
refers to the ^e rccovcre d in this action) to the informer, and extends the 
5 Ann. c. 14 . time for bringing the action to six months after the offence 
offaice^ancT c<miniitt©d, but without repealing the statute of the 26 Geo . 2. 
giving the c. 2. : the offence therefore, they contended, ought to have 


. * ^ a if > u 

icferstothe ^e rccovcre d in this action) to the informer, and extends the 
5 Ann. c. 14 . time for bringing the action to six months after the offence 
offe^ice^and c<miniitt©d, but without repealing the statute of the 26 Geo . 2. 

giving the c. 2. : the offence therefore, they contended, ought to have 
penalty ; and 
the statute 

lastly mentioned refers lo the 2 Q. 3. c. 19. whereby the whole penalty is given to the com- 
mon informer, the half only of which had been given to him by an intervening statute. 

* L 517 3 

(«) This gave the remedy by conviction before a justice of peace. 
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been laid against the statutes, in the plural* and not, as it is 
here laid, “ against the form of the statute.” And this objec- 
tion it was said, was not aided by the conclusion of the count, 
“ by reason whereof md by force of the statute , &c. an action 
hath accrued;” for either the statute there mentioned must mean 
the same statute referred to in the former part of the count, 
or at any rate it can only refer to one of the three statutes last- 
mentioned; whereas the right of suing for the whole penalty by 
a common informer must depend upon two at least, the 8 Geo. I . 
and 2 Geo . 3., if not also upon the 26 Geo. 2. And the case 
of Lee v. Clarke , (a) was cited, where the same objection 
(amongst others) was taken and countenanced by the Court ; 
and in which Dbigley v. Moore , (/;) and Broughton v. Moore , (c) 
were cited, which are full to the present point, as well as what 
was said by IVarhurlon J. in Re.v v. West, (d) And they con- 
tended that where an offence was created by a statute inflicting 
a penalty, which did not exist at common law, and an action 
is afterwards given to a common informer, it is as necessary 
that the Court should be referred to the statute or statutes giving 
the remedy, as to the statute creating the offence : for other- 
wise, if instead of a general reference to “ the statute in such 
case made,” the count referred to the statute 5 Ann., the Court 
would not see that a right to sue had th&rehy accrued to the 
plaintiff: and the Court cannot without such reference intend 
that an action is given to a common informer; forprimA facie 
the penalty would belong to the Crowm. 

Burrough and Gaselee shewed cause, and argued that, as the 
statute 5 Ann. c. 14. alone creates the offence and gives the pe 
lialtv, the offence is properly laid to be against the form of the 
statute, according to the authorities mentioned ; to which may 
be added Ploicden 206.; and that, notwithstanding a conti- 
nuing, or as is said by Warburton J. in Owen 35$. even a re- 
viving statute ; though here the stat. 9 Ann. c. 25. which per- 
petuates the former act, passed before it expired. ( e ) And it 
makes no difference that the action is given by another statute. 
It was not necessary for the count to refer at all to the statute 
which gives the remedy to the common infornjer; for, being a 
public statute, the Court are bound to notice it ; and it being 

(a) 2 East, 333. (b) Cro . Eliz. 750. (r) Cro. Ja t 142. 

{d) Oven, 135. {e) Vide 2 Hawk . c . 25. s. 1 17. 
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18 06. stated that the action was brought within six months, and the 

penalty being given to him who sues, the bringing the action 
Clanbi- shews a sufficient title in the plaintiff. It is only necessary to 
le ^ cr t0 ^ IC s ^ atute creat tng the offence and giving the penalty: 
JStokes. all the rest may be rejected as surplusage : and the count might 
have concluded that “ by reason whereof, (without adding 
“ and by force of the statute/') an action hath accrued," &c. 
Lntw. 132. 3. 8 . 164. 166. 190. 3. 208. 221. Mil. Entr. 
148. 175. 222. 255. Co. Entr. 159. 161, 2, 3, 4, and 5. 
But the addition of contra formam statu ti, though not neces- 
sary, will not hurt* according to Bennett v. Tdlbois . (a) But 
supposing it to be necessary to refer to the statute giving the 
action, such reference is to be found in the words of the count, 
t€ and by force of the statute," &c. ; referring to the stat. 2 Geo. 3. 
c. 19. s. 5. which must be construed reddendo singula singulis, 
and gives an action of debt or on the case, &c. and enables the 
informer to sue for the whole penalty to his own use within six 
months. J t would then stand thus, that the allegation of the 
offence being committed against the form of the statute would 
refer to the stat. 5 Ann. c. 14. which creates the offence and 
gives the penalty ; and the subsequent words, u by reason 
whereof” would refer to the same statute; and the words, 
** and by force of th%statutes, &c. an action hath accrued," &c. 
would refer to the statute 2 Geo. 3. c. 19. The case of Lee v. 
Clarke did not turn on this point. [Lawrence J. It was not al- 
leged there that lie uml the snare against the form of the statute.'] 
And this is distinguishable from Dinglcy v. Moor , (6) where 
the information was upon the statute 33 Hen. 8. c. 16. for buy- 
ing worsted yaru within the county of Norfolk^ not being a 
{ 520 ] weaver, &c. ; which act was continued by stat. 1 Ed. 6. c. 6. 

only in respect of yarn spun of the rock , but not for other 
yarn ; and therefore the information was quashed, not because 
it was only laid coutrit formam stututi, but because it did not 
shew that it was yarn jpun of. the rock; for otherwise it was no 
offence. And Shelton* s case for recusancy, there relied on, 
where the objection prevailed that it was not laid contra formam 
statutorum, wag where the offence was created by the stat. 
1 Eliz. c. 2. and'the penalty giveu by stat. 23 Elk. c. 1. against 

(tf) 1 Ld. liny 149. ( b ) Cro . Eliz. 7SO. 

‘ such 
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such as refused to go to church against the form of the stat. 
1 Eliz. And Broughton v. Moore ( a ) went on the same 
distinction. 

It was asked by Lord Ellenboi'ough of the defendant’s counsel 
in the course of the argument, whether they had found any 
express authority for saying that the* count must refer to the 
statute giving the remedy, as well as to that creating the of- 
fence and giving the penalty? To which they answered in 
the negative; but contended that it was equally necessary 
upon principle for the reasons before urged. And at the 
conclusion. 

The Court , assuming it to be necessary to borrow the aid of 
two statutes in order to sustain the action, viz. the stat. of 
5 Ann. c . 14. creating the offence and giving the penalty, (on 
which statute alone the criminal part of the charge rested ;) 
and the stat. 2 Geo. 3. c. 19. giving the remedy; (which lat- 
ter, they thought, alone gave the remedy, without reference 
either to the stat 8 Geo. 1. or the stat. 26 Geo. 2., inasmuch as 
it gave the whole penalty to the informer, and not merely the 
other half in addition to the one half before given by the stat. 
8 Geo. 1.) yet observed, that here there was a sufficient re- 
ference in the count to the two first-mentioned statutes : and 
that if, instead of the general form of declaring by reference to 
“ the statute in such case made,” &c. the particular statute 
were referred to by name, the count would run thus, that the 
defendant committed the offence (stating it) against the form 
of the statute 5 Arm. &c. ; by reason whereof, and by force 
of the stat. 2 Geo. 3. an action hath accrued, &c. There 
was therefore no ground for the objection in arrest of judg- 
ment. 

Rule discharged. 


(«) Cro. Jac. 142. 


1806 . 

Earl of 
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against 
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Monday, The King against The Marquis of Stafford and Others. 
June utli. ° 1 


out; having a motion for a mandamus to the lords and stewards of the 

K(i(r!v/ C who manor of Chertmj Bemond, in the county of Surrey , to ad- 
was married mit Thomas Hoade to the entirety of certain copyholds holden of 
children l ^ reC the said manor, it was by the permission of the Court, and 
TJiomttx* Be- with the consent of John Acton * (the person interested in re- 
firvlv’ This ” n slstin S ^ ie ru ^ c >) agreed that the facts might be stated in the form 
copyholds to of a special case for the opinion of the Court ; and that the 
(ichcci'd his issuing of a peremptory writ of mandamus should depend upon 

daughter lor , , , , . , ' . . yr , 1 . , . 

life, remain- their opinion, whether the said Thomas Hoade were entitled to 

dor to his the entirety of such premises, or only to an undivided moiety 

f^ixilecva ' them, as tenant in common in tail with the said John Acton . 

for life, re- The facts agreed on were these. On the 2d of February 1/80, 

Iruskes to* William Goring, being seised of the premises in question, and 

pro or vc con- having surrendered them to the use of his will, and having au 

nrmulers re- on ty c hild, Rebecca , the wife of John Hoade , by his last will, 

nmiiulcr to duly executed, devised the same as follows : “ I give and de- 
tlu* use of the 


issue of the 

body of his grand-daughter Rebecca , in such parts, shares, and proportions, manner and 
form , as she should by deed or will appoint; and in default of appointment to the use of 
all and every the children of his said grand-daughter and their heirs, as tenants in com- 
mon : and in default of such issue, to the use of all and every the other children of his 
daughter litbecca and their heirs, as tenants in common, &c.; and in default of such issue 
to liis own right heirs: held that upon the death of the testator’s daughter and of his 
gniud-daughtcr Rebecca, without any appointment, an only child of the latter took an 
absolute fee ; on whose deatfi, under age and unmarried, the premises descended to her 
uncle Thomas as her heir at law; and that the subsequent limitation to the other children 
of the testator's daughter Rebecca did not take effect : for the devise to the children of his 
grand-daughter Rebecca and their heirs prima facie carries a fee ; and the subsequent words 
in default of such issue,” refer to her children and not to their heirs ; though the limitation 
over in default of such issue be made to those who might take as heirs to the children of 
Rebecca the grand-daughter. And the intention of the devisor that her children, if any, 
should take a fee is further evinced by this, that the limitation to them and their heirs 
is in default of appointment under a t»ower given to her to appoint u to the use of the issue 
of her body in such manner and form (as well as in such parts, shares, and proportions ) as she 
should direct under which words manner and form she might have appointed to ail or any 
of her children in fee, and was not restrained to appoint to them in tail only ; which 
x limitation, in default of appointment, is a substitution for the execution of the power. 


*[ 522 ] 


vise 
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vise unto my daughter, Rebecca Hoade , all that my messuage, 1806.' 
with the appurtenances, situate and being in Chert sey, on the T| j7^“ NG 
east side of a street there called Windsor Street , and now in the gainst 
occupation of J. Cobb , and also my copyhold lands in Cherhey T,ie Marquis 
aforesaid, called Dubles-Brooks , to hold to her and her assigns Stafford"' 
during her natural life ; and from and after her decease I give and Others, 
and devise the said messuage and lands unto my grand-daughter, 

Rebecca Hoade, and her assigns, during her natural life; and 
from and after the determination of that estate, I give and de- 
vise the said messuage and lands unto F. II. and J. II. and their 
heirs, during the life of my said grand-daughter, Rebecca Hoade, 
upon trust to preserve the contingent remainders hereinafter 
limited, &c.; and from and after the determination of that 
estate, to the use and behoof of the lawful issue of the body of 
the said Rebecca Hoade , in such parts , shares , and proportions, 
manner and form, as the said Rebecca Hoade , my grand-daughter, 
whether sole or married, shall by her last will and testament in 
writing, attested by three or more credible witnesses, or by any 
deed or writing purporting to be her last will and testament, to [ 523 ] 
be executed in the presence of the like number of witnesses, 
direct, will, limit, or appoint the same : and in defaidt of such 
direction, &c. or appointment, “ To the use and behoof of all 
“ and every the children of my said grand-daughter, Rebecca 
“ Hoade , lawfully to be begotten, and their heirs, as tenants in 
“ common, and not as joint tenants: and, in default of such 
ct issue, to the use and behoof of all and every the other children 
“ of my said daughter. Rebecca, by the said John Hoade , 

<c begotten or to be begotten, and their heirs, as tenants in com- 
u moil, and not as joint tenants : and in default of such issue, 

“ to the use of my own right heirs for ever.” The testator 
died in 1780, leaving the said Rebecca Hoade, his daughter, and 
also the said Rebecca Hoade , the grand-daughter and devisee, 
and two other grandchildren, viz. Thomas Hoade, the prosecutor 
of the mandamus, and Ann Hoade , (who afterwards inter- 
married with Samuel Acton, who is since dead, leaving the said 
John Acton, her only son,) the brother and sister of the said 
Rebecca Hoade, the grand-daughter. Mrs. Hoade, the daughter, 
held the premises in question. from the testator’s decease till her 
death in 1/90, when her daughter, Rebecca, took possession. 

The last named Rebecca married Benjamin Bailey, who died in 

# 1796 , 
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1605 . 1796 , and she herself died in 1797 ? without having made any 

effectual direction or appointment of such premises ; leaving 
mgmnst on only child, Mary Ann Bailey, who by her guardian received 
The Jforquis rents, but was never admitted, and died an infant, and with- 
6t afford out issue on the 15th February 1802. The prosecutor is her 
and Others, maternal heir at law. Ann Acton survived her sister, Rebecca 
Bailey , and died in the lifetime of Mary/ Ann Bailey; leaving 
the above John Acton, her only son ; who on the 24th Jamtary 
[ 524 ] J804 was admitted (by his guardian) to an undivided moiety of 
the said copyhold premises. 

* This case was argued on a former day in this term by Mar - 
ryatt, on the part of the prosecutor, ThomasHoade, who claimed 
as heir at law of the infant, Mary Ann Bailey, in whom he 
contended that the absolute fee vested under the limitation, in 
default of appointment, to the children of the testator’s grand- 
daughter, Rebecca Hoade, and their heirs, &c.; and by Sir 
V. 'Gibbs, on the parts of the defendants nominally, but in effect 
on the part of John Acton , who claimed as tenant in common 
in tail of an undivided moiety with Thomas Hoade , under 
the 'subsequent limitation, “ in default of such issue, to the 
“ use of all and every the other children of the testator’s 
if daughter, Rebecca & c. The Court, in giving Judgment 
on this day, having noticed the principal arguments and 
authorities referred to at the bar, it is unnecessary to repeat 
them. 


Lord Ellknbouough C. J. In this, as in all other cases 
respecting the construction of wills, our object must be to dis- 
cover what was the intent of the testator, as it is to be collected 
from die words he has made use of; and it has been properly 
said, that such construction must be put on the words tc in de- 
fault of such issue," on which the present question arises, as will 
best effectuate the intention of the testator ; which Sir V. Gibbs 
has -contended clearly to be that the estate in question should go 
over to Thomas Hoade and Ann Acton, u the other children of his 
daughter, Rebecca if his grand-daughter Rebecca Bailey’s 
children should die before they arrived at an age to dispose of it* 
And this, he says, will be effected by giving Rebecca Bailei/’s 
[ 525 ] children an estate tail, with a remainder to the children of 
, Rebecca Hoadf, her mother. And upon this argument the 
question arises, whether there be words in the will to shew such 

intent ? 
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intent ? Now there can be no doubt but that the words, ac- 1806. 

cording to the common and ordinary legal use of them, most 

distinctly give a fee. For the devise is in these terms, “ To 
“ the use and behoof of all and every the childreu of my grand- The Marquis 
“ daughter, Rebecca Hoade, and their heirs ; and, in default of Stafford 
“ such issue, to the use of all aud every the other children of and Others. 
€( my said daughter, Rebecca ;* without any thing being ex- 
pressly said as to time of the failure of such issue : And it is but 
by inference from the limitation over being in default of issue , 
that it is contended, that the testator meant his other grand- 
children should take, if the children of his grand-daughter Re- 
becca, should die during their minority . Had the testator been 
told that if he gave the children of his grand-daughter, Rebecca , 
a fee, and they should die during their minorities that his estate 
would go to the eldest son of bis daughter, Rebecca , to the ex- 
clusion of her other children, it is not improbable but he might 
have said, that is not inv intent. But there is nothing in this 
will to enable us certainly to sav, whether such eveht were or 
were not in his contemplation. If it were, may it not be fairly 
concluded, by his not expressly providing fur it, that he thought 
the event not likely to happen, and on that account not worth 
his while to provide against : or supposing him not to have con- 
templated it at all, why might not his intention be to give his 
grand-daugliteris children a fee, if she had any ; and if she had 
none, that in such event the other children of his daughter 
should take the estate ? Thus it would stand if the devise to the 


children of his grand-daughter, Rebecca , were an immediate 
devise ; but that is not the case ; for the devise to them is in [ 526 ] 
default of the execution of a power of appointment given to the 
motlier, enabling her to appoint the estate u to the use and be- 
“ lioof of the lawful issue of her body, in such parts* shares and 
“ proportions, manner and form,” as she should by will or deed 
direct. This, in the course of the argument, was said, but not 
much pressed, to be only a power to appoint to her children in tail j 
and if that were so, it would furnish an inference that the limi- 
tations which were to take place in default of appointment were 
intended to be of the same nature . But we think that this devise 
gave a power to appoint in fee ; for admitting thrft there might 
be ground to coutend that tlie power was ouly to appoint in 
tail, if the power of appointment had only been " to the use of 

• " her 
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1806. “ her lawful issue in such parts, shares, and proportions, as she 

TheKiNc “ s h° u hl direct;” upon which it is not to be understood that 
against we give any opinion ; yet when the words, “ manner and form” 
The Marquis are a j(j e( j^ there can be no doubt but that in order to give them 
Stafford some effect, (and every word, if it can, ought to be made ope- 
and Others. ra tive,) something more must be understood than merely a 
power of unequal division of an estate to be limited in a certain 
course of descent: and if they do mean anything beyond a 
power of division, they must import a power of determining the 
nature and quantity of the estate the issue should take : and if 
so, the mother might appoint estates in fee to all or any of her 
children, which, if they died in their minorities, might go to 
their uncle, Thomas Hoade, as their heir at law, in exclusion of 
their aunt, Ann Acton . And as, under this power, the issue of 
Rebecca Bailey might, according to what must be taken to be the 
intention of the testator, have had estates in fee given them, 
[ 527 ] how can we say that by a limitation, which was meant as a 
substitution for the execution of the power, the testator did not 
intend to give as large an estate in all respects as could be 
appointed under the power? and it is most natural and rational 
to conclude that he so intended. The whole argument in this 
case has rested in applying the words, “ in default of such time” 
to the children of Rebecca Bailey , and their issue : but this con- 
struction did not prevail in Goodright v. Dunham , Dong . 264. 
nor in Doe v. Penyn , 3 Term Rep. 484. ; though the authority 
of Ives v. Leggy relied on in this case, was pressed on the atten- 
tion of the Court in that. In the latter of the two cases above 
mentioned, viz. Doe v. Perryn , Mr. Justice Buller laid it down 
that children and issue were synonimous; and boih he and Lord 
Kenyon distinguished Legg v. Ives from Doe v. Penyn by reason 
of the limitation over iu that case being in default ofissttc, which 
was properly rcferrable to the word children , and not to heirs : 
but in Ives v. Legg, the limitation over w^as, “in default thereof 
which might well be referred to the word heirs. In the case of 
Goodright v. Dunham , the limitation over was, “if he die with- 
out issue ” which was referred to children : and it has been said, 
that this distinguishes that case from this, where the words are, 
" and in dejauU of such issue but this is a distinction without a 
difference : for the one expression as well as the other might, 
under the same circumstances, mean an indefinite failure of 

issue; 
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issue 5 and if so, why may not the one have the same construction 1806. 
with the other under different circumstances equally attending TIl ]T^ N0 
both. In commenting upon these cases, various observations against 
were made on different parts of the wills in those cases, which Thc Marquis 
had weight in determining their construction ; such as the Stafford 
Leasing Power in Doe v. Perryn , * and the addition of the words arwl Others. 
forever after the word heirs ; which circumstances arc not to be * [ 628 ] 
found in the case before us. It is true that those circumstances 
are wanting; but they are not circumstances on which any very 
material reliance can be placed : and there exists in this case 
(if such further circumstance be wanting) another which has 
more weight, (which has indeed been observed upon already;) 
namely, a power of appointment in the mother, enabling her to 
give a fee, for which the limitation in question is only a substi- 
tution. As to the case of Lewis ex dem, Ormond v. Waters , 
lately determined in this court, (6 East Pep . 336.) where the 
words, “for leant of such issue” were referred to the word heirs, 
that was not determined on the ground of those words being in 
their ordinary and proper sense refcrrable to the word heirs; 
but on this, that it was clear the testator meant that the first and 
other sons of his eldest son should take estates in succession in 
remainder; which they could only do by taking estates tail : and 
if so, the words “ for want of such issue ” were properly used to 
denote the determination of such estates, in order to introduce 
other limitations dependant upon them. For these reasons wc 
are of opinion, that a peremptory mandamus should go, to 
admit Thomas Hoade, the heir at law of the deceased only child 
of the grand-daughter Rebecca Bailey y to the estate in question. 

Rule absolute. 


Hokw 
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Hors, Executrix of Horn, against Horn and Another. 


The annuity FT^O debt on two bonds, one for the penal sum of 3680?., the 
asap- dther for the penal sum of 5000?., the Defendants, after 
pears from craving' oyer of the first bond and of the condition, by which it 
v>urview°of it a PP care< l to be a bond conditioned for the payment to the testa- 
's confut'd ’ tor, &c. of 18152. on the 1st of Sept. 1801, with lawful interest 
toanmiuits ** t>,n t ^ lc °f March preceding; and after craving oyer of the 

granted upon second bond and of the condition, by which it appeared to be a 
yu unim 1 / bond conditioned for the payment to the testator, his executors, 
turn, though &c. during the lives of him ami his wife (the Plaintiff) and the 
tUiscTm the Surv ^ vor > an anmlIt y of 6001. ; pleaded non est factum to both 
amis of n, bonds. There then followed several pleas alleging that the two 
leqmrcs * ^ bonds, and each of them, were given on the several usurious 
ciirj annuity considerations therein set forth ; one of which (whereby the na- 
bond, fcc. to tureof the transaction will appear)stated, that before the making 
it is not of the same writing obligatory, viz. on the 24th of February 
enough, 1801, John Horn, (the testator,) and one Robert Horn , and 

ior the de- Wm. -Horn, (one of the defendants,) were copartners, as distiller*, 

iendant to That on the 1st of March 1801, before the bonds given, Robert 

rally 1 tonin' Horn ceased to be a partner; and on the 20th of March 1801 

action on * the testator was desirous of withdrawing himself from the part- 
tionedlor die ners ^P > ln order that the same business might be carried on by 
p*) merit ot the defendants together upon certain terms to be agreed upon. 
thc^con- 1 ^’ ^ ltrt on ^ 1C sa *d ^Oth of March , before the bonds given, it 

sideration was corruptly agreed between the testator and the defendants, 
wheroot that t j ie testator should w ithdraw from the said business* as from 


th^con- 1 ^ * ^ l1rt on ^ 1C sa *d 20th of March , before the bonds given, it 
suleration was corruptly agreed between the testator and the defendants, 

whercot that the testator should w ithdraw from the said business as from 
does not ap- 
pear upon the 1st of * Wardi , preceding in fa\our of the defendants, and 

the boncUr P ermit ^ ,cm t0 0CC1, Py an( l t?njo> a certain distill house and 
condition set other premises, and certain utensils of trade therein, in con- 
l J|' 0, t l ^deration of an annuity of 600/. to be paid to the testator, his 
scaled * executors, &c. during the lives of himself and his wife, and the 
a *jd <k ll ' or survivor of them ; and that the defendants should take the debts 
passing dr ow ing to the late partnership ; and that the horses, drajs, &c. 

the act and ( Robert Horn having consented thereto) of the late partnership 

that ww#< - 

mot ml ot it was enrolled , without shewing that the consideration uas pecuniary , but such 
general ph i is bad on demurrer. 

* [ 530 ] should 
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should be purchased by the defendants for 1815/. ; which sum 180ft. 

the testator should lend to the defendants, and should forbear 

and give day of payment for the same to them from the said 
20th of March 1801 until the 1st of September 1801, for which Hon*, 
they should pay him interest at the rate of 5/. per cent, as from 
the 1st of March 1801 to the said 1st of September ; although 
the said 1815Z. were not lent till after the said 1 st of March , 

&c. ; and although 900/,, part of the said debts, were not 
received by the defendants till long after, &c. Ami then it 
alleged that the first bond tor 3630/. and the other bond for 
5000/. conditioned to secure the said annuity of 600/. were 
given in consideration of and to secure the said usurious agree- 
ment. And lastly, (us to the annuity bond,) the defendants 
pleaded that the said writing obligatory, with the condition 
thereof, was sealed and delivered after the passing of the stat . 

17 Geo . 3. c. 26. (the annuity act,) viz. on the 20tli of March 
1801, and that no memorial of the same was within 20 days of 
the execution thereof inrolled in the Court of Chancery as re- 
quired by the act, by reason whereof the said writing obligatory 
is null and void. The replication took issues on the usurious 
agreements alleged in the former pleas, and demurred generally 
to the last plea. 

Burroughs in support of the demurrer relied upon the cases [ 531 ] 
of Crespigny v. JVittenoom , (a) and Hutto?i v. Lewis 9 ( 6 ) as shew- 
ing that the 8 th clause of the annuity act, which says that it 
shall not extend “ to any voluntary annuity granted without 
regard to pecuniary consideration,” was not merely an exception 
to the generality of the first clause, requiring a memorial of 
every annuity to be inrolled ; but that the first clause itself con- 
strued and explained as it was by the preamble, and by the 3d, 

4th, 7th, and 8 th clauses, applied only to annuities granted upon 
pecuniary considerations, and not to all annuities : and there- 
fore, as the consideration did not appear upon the face of the 
bond or of the condition, set forth upon oyer, it was necessary 
for the defendants to shew in pleading that the consideration 
was pecuniary ; without which the want of a memorial, objected 
to in the last pica, was no bar to the action. In Praed v. The 

(«) 4 Term Rep . 790 . * (h) 5 Term Rep . 609 . 


Duchess 
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1806. Duchess qf Cumberland , (a) where there was a similar plea, it 
appeared upon oyer of the condition that the consideration of 
mgainst the annuity bond was pecuniary. Then, according to the rule 
Horn, 0 f pleading in the third resolution of Whelpdale 9 s case, (6) where 
a bond or other writing is avoided by act of parliament, the 
party who would avoid it cannot plead non est factum, but 
must plead the special matter. 

Littledale eontrit, admitting that by the received construction 
of the annuity act taken altogether, if the consideration were 
not pecuniary, the case was taken out of the generality of the 
first clause, contended that it was not necessary for the defend- 
ants in their plea to allege that the consideration was pecuniary, 
r 532 ] but that it was sufficient for them to bring the case within the 
general words of the first clause of the act, which extends to 
every bond given to secure an annuity ; and it lay upon the 
other side to shew in reply that the consideration was such as 
that the statute did not attach upon it. As it is said in 
Plowd . 3/G. that where the body of an act is general, he 
who would bring his case within an exception must plead it 
specially. 

Lord Ellknbouougii C. J. That is the case where the 
body of an act is general, and an exception to that generality is 
afterwards introduced by way of proviso or exception : but here 
the body of the act is not general ; but, as Lord Kenyon observed 
in Crespigmj v. Wittenoom , it is to be gathered from the whole 
purview of the act that it was only meant to apply to annuities 
granted upon pecuniary considerations : and the last section is 
introduced only ex abundanti cautelft, and not by way of pro- 
viso or exception to the general enactment. The whole range 
of the act shews this. It is not necessary to stand upon the first 
clause alone \ though even on the construction of that clause I 
think it may be so confined ; but the meaning of the Legislature 
appears still clearer as you advance to the second clause, and the 
perusal of the third leaves no doubt ; and when you come to • 
the 8th clause it is matter of surprise how the construction could 
ever have been doubted. 

Per Curiam , Judgment for the Plaintiff 

on the demurrer. 

(b) o RcpAlQ. 

Still 


(«) 4 Term Rep, 58 5. and 2 H, Blac, 280. 
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1806 . 


Still against Walls and Harris. 


Tuesday, 
June thb. 


TN an action for an assault and false imprisonment, to which The stat. 

A the Defendant pleaded the general issue, it appeared in cvi- 

dence for the Plaintiff before Heath J. at the last Maidstone as- ty iii ease of 

sizes, that the defendant Walls, as headborouch of Cowdend in 

- c , ° on a oundatu 

the county or Kent, and Hams as his assistant, arrested the and directs 

plaintiff some day in January 1805, between 3 and -1 o’clock ! lm .' il , hlwl ! 
in the afternoon, and detained him in their custody till the paid on con- 
evening of the next dav, when they carried him before Mr v , ic,ion; aild 
Allmitt, a justice ot |H?acc tor that county, who then discharged of neglect or 
him. A demand of the copy of the warrant by which the Ul l ,ii y 
plaintiff had been apprehended was then proved by his attorney, rit/lur the' 1 ' 
but no copy was given. On the other hand Mr. Aflnutt the 1)1 11 

magistrate deposed, that an information was laid before him by siKiiJ 1 
one Bellenden against the Plaintiff for killing game on a Sunday, runt niidn-lns 
against the stat. 13 Geo. 3. c. 80. ,v. (>., (a) founded on the prior scaitaiilc 

the same to 

distress and sale of the offender* s goods ; and that it shall he lawful for ‘ n<*h jiisticiV/im-L- 
such oiVeiulcr to be detained in custody until return may conveniently he ‘made to mHi 
warrant of distress, unless the parly convicted shall give security for his anpraraiice ike 
Held that such order to detain in custody until the return of the warrant of distils’ may 
he by parol. . ■ ' • y 

slut. 


(a) The act of the 10 Geo. 3, directs that “ in case such penalty shall not 
“ be forthwith paid such justice shall by warrant under his hand and 
“ seal cause the same to he levied by distress and sale of the offender's 
“ goods, &c. And in case no sufficient distress can he had, such justice shall 
“ commit the offender to the common goal/' kc. lint that act is repealed by 
the 13 Geo. 3. c. 80. s. o. in all its provisions. But by s. 0. of the latter sta- 
tute, any person killing game on a Sunday, “ being convicted thereof in 
“ the manner and form prescribed by this act, shall be subjected to the 
“ like forfeitures and penalties as are hereinbefore enacted to be inflicted 
« for other offences against this act.” The 1st section relates only to so 
much of the statute JO Geo. 3. as provides against destroying game in 
the night, for which it inflicts certain penalties on con/iction for a first, 
second, and third offence. Sect. 2. gives a form of conviction ; s. 3. directs 
the clerk of the peace to give a copy of the conviction ; and s. 4. enacts, 
“ That the pecuniary penalties hereby to be incurred and made payable upon 
Vol.VH. 2D * “ any 
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SlILL 

against 

Walls. 


[ 535 ] 


stat. 10 Geo . 3. c. 19. s. 2. (which information wi*a read in evi- 
dence.) That he accordingly summoned the plaintiff, who ap- 
peared before him, and convicted him of the penalty specified 
in the act; which the plaintiff declaring himself unable to pay, 
the magistrate issued a warrant of distress returnable the next 
day, and verbally directed the defendants to detain the plaintiff 
in custody until it could be known whether a sufficient distress 
could be levied on the plaintiff’s goods. The plaintiff however 
paid the penalty the next day, and was then discharged. It was 
objected that the magistrate was not authorised by the statute 
to commit the plaintiff by parol : if he were so authorised, a 
nonsuit was to be entered ; otherwise a verdict for 40s. given 
by the jury was to stand. 

Gar row and Espinasse now shewed cause against a rule for 
entering a nonsuit, and referred to the rule laid down by 
Hawkins, (a) that every commitment must be in writing, under 
the hand and seal of the person by whom it is made, and ex- 
pressing his office or authority, and the time and place at which 
it is made, and must be directed to the goaleror keeper of the 
prison. And contended that the order of the justices, spoken of 
in the stat. 13 Geo . 3. c . 80. s. 4, to detain the offender in cus- 
tody till the return of the warrant of distress, must be under- 
stood of an order of commitment in the usual legal form, namely, 
an order in writing, &c. That this was confirmed by the ge- 
neral provisions of the slat. 24 Geo . 2. c. 44. whereby no action 
shall be brought against any constable or other officer acting in 
obedience to a justice’s warrant until demand and refusal for 
six days of the perusal, and of a copy of the warrant; the pro- 


" any conviction, &c. shall be forthwith paid by the persou convicted, &c. 
41 And in case such person shall refuse or neglect to pay the same, or to 
“ give security for the payment thereof, such justice shall by warrant under 
“ his hand and seal cause the same to be levied by distress and sale of the 
44 offender’s goods,” kc . And then it proceeds, u and it shall and may b* 
“ lawful for such justice to order such offender to be detained in safe custody until 
44 return may conveniently be had and wade to such narrant of distress , unless 
44 the party so convicted shall give sufficient security for his appearance, kc, 
44 But if upon such return no sufficient di>tTe?s can be had, then and in such 
44 case the said justice *hall and may commit such offender,” kc. 

* bO ‘2 Hawk. eh. 16. 13. 

duction 
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Auction of which warrant is a justification to the officer: the 
object of which regulation is to give some certain remedy against 
the magistrate himself, who is thereby made responsible for the 
legality of the arrest. But if a commitment by parol may be 
justified, great mischief and uncertainty will be introduced, 
and the checks intended by the legislature in favour of the 
liberty of the subject will be eluded. They also suggested that 
the proper course would have been for the magistrate to have 
made out his warrant in the alternative ; i. e. to distrain for 
the penalty, if a sufficient distress could be found ; or otherwise, 
to commit the party. 

Bayley Serjt. and Taddy were to have supported the rule ; 
but 

The Court were all satisfied that under the act of the 13 Geo . 3. 
c. 80. the magistrate might legally authorise by parol the de- 
fendants to detain the plaintiff in custody till the return of the 
warrant of distress. They also said, that the commitments 
spoken of by Hawkins in the passage cited meant commitments 
to the custody of sheriffs, goalers, &c. For it never could be 
doubted but that a magistrate might by parol order an offender 
to be detained in custody until he could make out his warrant 
of commitment: and this Court were in the constant habit of di- 
recting commitments verbally, which were afterwards recorded. 
So a magistrate in case of a breach of the peace within his 
view might instantly order the offender to be taken into cus- 
tody : otherwise in the case of a sudden affray, all the powers 
of the king’s commission might be in abeyance for want of pen, 
ink, and paper. That there was nothing in the act requiring 
the authority to distrain, and to commit if there were no suffi- 
cient distress, to be by the same warrant : and the Lord Chief 
Justice thought that, according to the warding of the act, the 
authority w r aB rather more properly executed by separate 
warrants. 

Rule absolute for enter- 
ing a nonsuit. 
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Tite.ndui/, 

J.une 1 2 th. 

Where ihn 
debt was 
paid after an 
ulius plurics 
writ issued, 
the defen- 
dant cannot 
object at the 
trial that the 
hit i tat was 
not returned ; 
for at any 
rate if the 
alias pluries 
writ were 
the com- 
mencement 
r of the action, 
it is only an 
irregularity; 
which, 
though a 
ground for 
application 
to the Court 
to set aside 
the proceed- 
ings, yet 
having been 
once waved, 
cannot after- 
wards be ob- 
jected to. 
Neither can 
it he object- 
ed at the 
trial that 
when the 
debt was 
paid the de- 
fendant had 
no notice of 
any action 
commenced 
or costs in- 
curred. 

*[ 537 3 


Toms against Powkll. 

A SSUMPSIT for goods sold and delivered. Plea non as- 
** sumpsit. At the trial before Heath J. at the last Surrey 
assizes the Plaintiff's demand for the goods was admitted to the 
amount of 6/, lO. Id. ; and the only question was, whether 
the Defendant had not paid for them before the action was com- 
menced. The plaintiff sued out his first writ, dated 22(1 of 
June 1805, which * was not proved to have been returned; his 
second writ, an alias, on the 25th of June, and an alias pluries 
returnable in Michaelmas term, and served on the 2(>th of 
August . After the issuing of the last writ, and before the ser- 
vice of it, the defendant paid the plaintiff his full demand for 
the goods ; but no mention whatever was made of the costs at 
that time : which it was now insisted ought also to have been 
paid. The -jury found a verdict for the plaintiff with nominal 
damages ; and the defendant had leave to move to enter a non- 
suit, if the Court should be of opinon with him. » 

Bowen moved in Easter term last to enter a nonsuit, 1st, on 
the ground that for want of shewing the return of the writ of 
latitat, there was nothing whereon to found the alias plurics 
writ, and therefore no proper commencement of the action 
shewn before the debt was paid. And he referred to Harm 
q. t. v. tVoo/ford , (a) where it was holden necessary to shew the 
return as well as the suing out of the first, writ, in order to save 
the statute of limitations. 2<lly, That the debt was paid by 
the defendant without any knowledge of an action commenced; 
and that the receipt of it by the plaintiff without any demand 
for costs was «u waver of them on his part. The Court however 
granted a rule nisi on the first ground only ; saying that the last 
ground of objection, however it might have induced the Court 
on application to stay the proceedings, was no defence at the 
trial. And now, 

LaweSy on shewing cause, having observed that the debt was 
not paid till after the issuing of the alias pluries writ, the ir- 
regularity of Which, supposing the first writ had not been rc- 


('•■ ) (i I'er.d Hep. 6 1 7 . 


turned, 
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turned, was cured by appearance, and could not be objected to 
at nisi prius ; 

The Court , without bearing any further argument, agreed 
that if the latitat were not to be considered as the commence- 
ment of the suit for want of its being returned, at any rate the 
subsequent process, to which the defendant had appeared, was 
to be so considered : and the debt not having been paid till after 
the suing out of that process, the plaintiff was entitled to a ver- 
dict for the recovery of his costs. They added, that the defend- 
ant should have applied to the Court in the first instance to stay 
the proceedings, instead of going to trial. And Lawrence J. 
observed, that this was very different .from the ease of Harris 
v. Woolfordy where in order to avoid the statute of limitations 
it was necessary to connect the alias Vrit with the original writ 
of latitat, in order to shew that the action was commenced 
within time; which could not be done without shewing the re- 
turn of the first writ. That case would have applied more to 
the present if the defendant had paid the debt after the issuing 
of the latitat, but before the issuing of the alias plurics writ; 
for then in order to have entitled himself to the costs the plain- 
tiff must have shewn the commencement of the action before 
the payment of the debt by the return of the latitat, lint here 
the debt was not paid till after the alias pluries writ issued, to 
which die defendant appeared. And if that were not a proper 
commencement of the action, the defendant should have ap- 
plied to the Court to set aside the proceedings for irregularity : 
but having waved the irregularity, he cannot afterwards object 
to it. 

• Rule discharged, (a) 


(a) Vide Parsons v. Kf/i:', 7 ' Penn lit}/, t ), ami Dvr v. Dohnan f ib. 018. 


The 
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CASES in TRINITY TERM 


180 fi. 


Wednesday, 
June 18th. 


The Kino against The Inhabitants of Lkich. 


Five days lie- fJWO justices by an order removed John Brazier , Hannah his 


wife, and their four children, by name, from the parish of 
Leigh to the parish of Ctifton-upon- Teame, both in the county of 
Worcester. The sessions on appeal quashed the order, subject to 
the opinion of this Court on the following case. 

The pauper, John Brazier, being legally settled in Oifton- 
ttpon-Teame, on the 31st of March 1795 hired himself as a scr- 


fore the end 
of the year a 
servant ab- 
sented him- 
self by leave 
one day from 
his master’s 
service (o 
look out fur 

another place, V ant in husbandry for a year to S. Jones of the parish of Lulsley , 
return the and agreed for 61. 10$. for the year’s service. The pauper re- 
master on sided at Lulsley in Jones's service from thence until the 25th of 
pretcnc^said March 1/9(5; upon which day, by permission of his master 
ho should and for the purpose of seeking a new service for the ensuing 
lonwiiHiw y ear > * ie wcnt to ^ 1C ^°P ( il meeting for the purpose of hiring 
service, and servants) at Bromyard , six miles from Lulsley . The pauper did 
tritir U’ss'iiian not rotum t0 his master’s house till three o’clock in the morn- 
his whole ing of the 20th of March , when he came home with some rib- 
thcfsrrvant^ 1 ^ ous * u * iat > which lie had purchased. In the course of the 
refused ; but morning of the 26th his master came to him, and observed, 

was then a | K » supposed masters were scarce at the Mop, and that he had 

ready to have „ . 1 ‘ ... , , , t , 

accented his enlisted tor a soldier, and told the pauper he should stop no 

thni dHie 08 ’ * on £ er * u his service.” The pauper told his master he had not 
would rather enlisted, (which was the fact,) and that he wished to stop his 
have staid out year out. But the master said lie would not keep the pauper 
immediately an y longer in his service, and the pauper should stop no longer; 
applied to a and at the same time offered the pauper as wages for the time 
oblig^his 6 1 ° * ie had sem 'd something less than 6/. 10$., which the pauper 
master either refused to accept. The pauper said he would have accepted the 

thcfwhoicor y cars wa £ es h then tendered to him by his master ; but 

to receive 

him into his service for the remainder of the year ; when the magistrate ordered half-a-crown 
to be deducted, and the servant thereupon hired himself to another master , before his first year 
was out ; and after the year received from his master hifc whole wages : Held that this was 
a dissolution of the contract belore the end of the year by mutual consent, signified on the 
part of the servant by his entering into another service. 

*1 540 ] * that 
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that he had rather have staid out his year. The pauper left his 1806. 
master’s house immediately in consequence of what had passed, — — 

aud never returned to it. On the next day, the 2/th of March , against ° 

a summons having been taken out by the pauper against his Tho I**habi- 
inaster, they both appeared before the justice of the peace for the m 

said county j upon which occasion the pauper applied to the 
magistrate to direct bis master either to receive him into his 
service for the remainder of the year, or to pay him his whole 
year's wages: and the magistrate verbally directed half-a-crown 
to be deducted from the year’s wages and retained by the mas- 
ter. The pauper on the same 2/th of March hired himself as 
a servant to Mr. Smith of Brtmhcas, and on that day entered 
upon such service. About a week after the pauper went to his 
former master Mr. Jones for his wage s, who paid the full sum 
of 61. 10*. Mr. Jones some days afterwards applied for a re- 
turn of the half-crown ■directed’ by the magistrate to be 
deducted, but the same was never returned to Mr. Jones. The 
Sessions, being of opinion that the pauper under the circum- 
stances above stated had gained a settlement in Lulsley by 
hiring and service for a year with S. Jones, quashed the 
order. The question for the opinion of the Court was, 

Whether under the circumstances above stated the pauper 
served a year with S. Jones, so as to gain a settlement in 
Lulsley ? 

Puller, in support of the order of Sessions, endeavoured to '[541 ] 
distinguish this from Rex v. King’s Pyon, (a) and Rex v. Sun- 
hrook ; (6) in the former of which the master upon some dispute 
had discharged the servant so long as four months before the 
end of the year ; and the magistrate to whom the servant ap- 
plied for redress gave the master the option either to take her 
back or to put an end to the contract upon paying the whole 
year’s wages ; and he elected to pay the whole wages, which 
the servant agreed to accept ; but the master withheld some 
wool which he had agreed to give her if she behaved well. 

In the case of Sudbrook it was stated that the servant, about a 
fortnight before his year expired, being too ill to work, left his 
master's service upon receiving his whole yearjs wages, from 
whence his assent to the dissolution of the con trait was inferred ; 

(«) 4 East, 351. (4) 1L. 356. 

as 
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as in the prior case it was from the servant’s accepting the 
wages upon the terms offered by the magistrate to the master. 
In neither case was there any fraud, which is the distinguishing 
feature of this case. Here the servant going to seek for another 
place at the Mop was a lawful cause of absence, as washolden 
in Ilex v. Islip, (a) for which the master could not have dis- 
charged him, even if he had gone there without leave, .and still 
less with it : and it was settled in the case of England and West- 
l lor shy ( b ) that a master cannot prevent his servant gaining a 
settlement by wrongfully turning him out of his service before 
(he end of the year. Now here the act of the master was 
wrongful and fraudulent, and the servant all along refused to 
put an end to the contract, and received his whole year’s wages 
after the expiration of the year. 

Peake and Petit contra were stopped by the Court. 

Lord Elljin borough C. J. IIow can there be said to have 
been a constant refusal of the servant to put an end to the con- 
tract when he actually entered into another service before the 
time when his first contract would have expired? That is an 
insuperable difficulty. That lie did not receive his wages be- 
fore the year was out cannot vary the case; for he would have 
received them at the time, if offered. The case of Kings Pyon 
is almost in terms the same as the present. The magistrate in 
both cases was made a sort of arbitrator between the parties, 
and both parties acquiesced in putting an end to the contract 
of master and servant. 

The other Judges concurred. And Le Blanc J. added, that 
if there were any fraud in this case the magistrate must have 
been a party to it. 

Order of Sessions quashed. 


(11) 1 .V/w. -i 'M ib. ;>>. 


Sedgwick 
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Sedgwick against Allerton. 


Wcdue$(fay 9 
June 18 th. 


U PON a rule for setting aside an interlocutory judgment for y\ ]c pi a j nt jff 
irregularity, it appeared that the declaration was delivered ,s hound 

on the 16th of Mat/, and on the 22(1 there was a rule to plead. ordtT for Ufl 
On the 23d, indorsed for the 24th, a summons was taken out time to plead 
lor time to plead, and eight days were given, v'hh’h would tho^idhuiant 
expire on the 4th of June; but the Plaintiff was never served if it he not 
with any order for time to plead, and considering the order as ^rv^i -'jbut^ 
abandoned he signed judgment on the 2nd of June: after which may sign 
and * within time if the order had been drawn up and served, 
the defendant pleaded the statute of limitations. pica after tius 

Park shewed cause against the rule, and contended for the t ! mr , u '* ,cr ) 

.... , . the defendant 

regularity ot the judgment, tor want ot drawing up and serving would have 

the order for time to plead. And " ' hvv " h( ; im . (l 

1 . to plead it 

The ( .ourt were satisfied that the order ought to have been no such 

drawn up and served; as it might otherwise open, a door to i orc * f ‘ r ,m( J 
... . , .... . been made. 


mistakes and perjury as to the terms on which the order was 
granted. Whereupon 

Abbott contra objected, that the declaration was delivered so 
late in the last term, that the defendant was not bound to plead 
till this term, and therefore did not want the order for time to 
plead : and this being assented to by the Master, 

The Court on this latter ground said, that the parties were 
remitted to their original situation as if there had been no order 
made for time to plead; and therefore made the 

Rule absolute* 


* [ 543 ] 


Thor vi on 
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Wednesday, Thornton and Others, Assignees of Rangdale, a Bankrupt, 
mt ' against Hargreaves and Another. 


Where a TN trover for certain wools and woollen cloths, tried before 
trader Wins; A Rooke J. at the last York assizes, the only question was, whe- 
crcditor for* ther the I>efendant had obtained the goods in question by undue 
payment or preference from the bankrupt in contemplation of bankruptcy. 
or°other cT The material witness for this purpose was lid. Hargreaves the 
which he said book-keeper and near relation of the defendants, called by the 
l!avc,° gave a Pontiffs ; who proved that when Rangdale became a bankrupt 
hill of sale of lie owed the defendants above 200//: that he had before pro- 
Hiidcloths° lS them payment, and had not kept his word. That Bang- 

ui a mill, ap- dale met the defendants at his (the witness’s) house on the 24th 
wiioleo/his ^ cto ^ ,er ktst. Rangdale had then two parcels of goods at the 
stock, and defendants’ house, the value of which were to be settled after- 
left'hfs^luili WHl *k* The <iefendants told Rangdale that they expected him 
noss and to have paid according to promise, to which he answered that 

home and be- j )e i m( j not; t j, e mo nev, but would pay 50/. in a week. The 
ciiHie a bank- . . . . . ... 

nipt : this, defendants said they would have money, or security, or the 
inasmuch as goods ; that they had a right to stop the goods, and would be 
did not paid. Rangdale said that they need not be in a hurry ; they had 
redeem the always a sufficient security in their hands for their money. The 
from any' tU 811,110 withess also deposed that he did not recollect any thing 
present dif- said about Rangdale* s stopping ; but that he was afraid that 

iculty, \\jlicll n _ I,; e /MwlitAra would hp hirKulpnr with him if ho omihl 


is the ordi- S0111C °f his creditors would be turbulent with him if he could 
nary motive not pay them as they expected; by which the witness supposed 
act when* 11 that Rangdale might mean in case he suffered the goods to 
really done remain in the defendant’s hands. The witness then wrote out a 
pressure of a * kill of parcels of a sale of the goods in question from Rangdale 
threat, is evi- to the defendants ; (a) which was not signed by Rangdale , nor 

dence that it was j ie as k e( i to sign it ; but the witness deposed that he wrote it 
was not done ° r 

under such 

pressure, but «, 

voluntarily, and with a view to prefer the particular creditor in contemplation of bankruptcy ; 
and is therefore void as against the assignees of the bankrupt. 

*[ 545 ] 

(a) This was in the common form of a bill of parcels, and intitled “Octo- 
ber *24th, 1805. Jt. and W\ Hargreaves , bought of B. Rangdale and then 
followed eight items of goods, amounting altogether to 190/. 8i. 8 d. 
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“ by Iiangdak ’# consent, order, and appointment, in his room 
and stead.” When llangdale left the witness’s house he said he 
was going to his workman’s house, about two miles from his 
own house : he did not say how long he should stay, nor whether 
he should go home that night ; and he gave no other reason 
for going than the settling about delivering two raw cloths to 
the defendants. He said something about facing his creditors; 
but did not give that as a motive for going away, to the best of 
the witness’s recollection. But that if he should be obliged to 
start on account of his creditors, he hoped the witness and an- 
other person whom he named would bring about an assignment. 
Afterwards, on the same evening, llangdale desired the witness 
to say to his uncle that he thought he should be obliged to stop 
on account of what he had done for the defendants ; (i. e.) the 
sale of the goods in question to them. On his cross-examina- 
tion he said, that the bill of sale was to enable the defendants to 
ascertain the value. That the bankrupt had previously at times 
said, that the defendants had always a security in’their own 
hands. That the bankrupt set the prices to the goods, and the 
witness wrote them down as he fixed them. That the defend- 
ants hud sulfered the bankrupt to take away three pieces of Raw 
the day before. That he said he had plenty to pay with, and 
could pay 20s. in the pound. That the witness made the bill 
of sale that there might be a sale, and the defendants thought 
it would make it more secure. On this evidence the learned 
Judge left it to the jury to say whether there were any fraud 
between the bankrupt and the defendants. That fraud would 
vitiate any transaction, but that where there was no fraud 
creditors had a right to use menaces or compulsory means to 
obtain payment. And he left it to them to decide whether the 
defendants hod acted honestly and fairly in enforcing this 
security by bill of sale, or whether the bankrupt had acted 
voluntarily, and had fraudulently agreed with them to give them 
a preference. The jury found a verdict for the defendants ; 
which was moved to be set aside, and a rule nisi granted in 
Easter term last ; against which 

CodceU Seijt. (and Holroyd was with him) now a sbewed cause. 
This is no more than the common case of a creditor obtaining 
security for his debt by due diligence and a threat of legal 

process 
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process before the bankruptcy of his debtor, and while he yet had 
a disposing power over his property. It may be admitted that 
the defendants considered Rangdale * s situation as desperate at 
the time, which made them the more urgent for payment, or 
security. They had before called upon him for payment, which 
he had promised, but had failed to perform ; and at last they 
declared that they would have money, or security, or the goods 
then in their hands, which they insisted on their right to stop, 
and that they would be paid. This amounted to a threat of an 
arrest by legal process, unless they obtained payment or security 
by other means. On the other hand, it appears that Rangdale 
did not voluntarily execute the bill of sale which was afterwards 
given ; for he still endeavoured to put the defendants off by 
saying that they need not be in a hurry, and that they had always 
a sufficient security in their hands. But fearing, as it appears, 
that if he were sued he should bring all his creditors upon him, 
and be put to great inconvenience, though still insisting upon 
his solvency, he at last executed the bill of sale of the goods in 
the mill. This cannot be said to have been a voluntary payment 
made in contemplation of bankruptcy in favour of a particular 
creditor; the circumstances shew that he made it unwillingly, 
after having in vain endeavoured to evade and postpone the 
demand. If the defendants had sued out a writ against him 
under which the payment had been obtained, there could have 
been no doubt of its validity ; but there was no necessity for that 
when the end was obtained by the threat of it. The question 
of fraud was distinctly left to the jury, and negatived by their 
verdict. Anil he referred to Hartshorn v. Slodden , (a) where 
Lord Alvanlcy, under somewhat similar circumstances, said, that 
“ if the goods be delivered through the urgency of the demand, 
or the fear of*prosccution, whatever may have been in the con- 
templation of the bankrupt, this will not vitiate the proceeding.’’ 
And there too the goods which had been given to the defend- 
ant by the trader shortly before his bankruptcy were in part 
payment of a bond debt not then due; and yet the sale was 
establish e <\ 

Park and Topping , in support of the rule, said, that Hartshorn 
v.Sluddcn, and other cases there cited, were cases where the act 


(«) '2 Bos, S Pull. 5l!‘2. 
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ot bankruptcy did not take place till sonic days after the respec- 
tive securities given; whereas here at the time of the bill of 
sale given there was an inception *of the act of bankruptcy ; for 
it did not appear that the bankrupt ever returned to hi.; own 
home again, and lie certainly never shewed himself again in his 
business : and this sufficiently distinguished the present from the 
antecedent eases, even if the goods had been obtained upon an 
actual threat of process pending an incipient act of bankruptcy, 
then immediately contemplated ; which had never yet been 
decided. But here there was no such direct threat; only a mere 
demand of security; which would not make the payment by 
the bankrupt less voluntary when made in contemplation of 
bankruptcy. [In answer to an observation of Le Wane J. that 
there was no evidence of the proportion which the goods 
conveyed by the hill of sale bore to the general property of the 
bankrupt; they answered,] that it swept away the whole. 

Lord Ellenborocoii C. J. The only difficulty which lies on 
the plaintiffs in this case is to make out that this was a volun- 
tary payment on the part of the bankrupt; for that bankruptcy 
was contemplated bv him when he made the bill of sale all the 
evidence strongly shews. But taking the conversation reported 
between the defendants and the bankrupt to be a threat of 
process if they did not receive payment or security for their 
demand, J do not sec how the execution of such a threat could 
put the bankrupt in a worse situation than the actual transfer of 
the goods did ; for that left him without any property, and he 
was immediately obliged to break up bis business and leave his 
home. This would rather shew that he did not make the 
transfer by dint of the threat ; for he did not redeem himself 
even from any present difficulty by doing the act; which is the 
motive for such an act when really done under the, pressure of 
a threat. And if he got nothing by evading the threat, I should 
rather say that it was a voluntary act and preference on his 
part as to the particular creditors. Altogether it is a very 
suspicious ease, and fit to be further inquired into and submitted 
to another jury. 

Lawrknck J. If the bill of sale swept away, as it is said, 
the whole of the bankrupt’s property, it would-be difficult to 
say that it was not made in contemplation of bankruptcy ; be- 
cause 
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1806. cause i t would be in itself an act of bankruptcy ; and if so made 
Thornton * n conte mplation of bankruptcy, he must have intended to give 
against a preference to the particular creditors, 
o reaves ^ other Judges concurring, 

Rule absolute on payment of costs. 


Thursday, 
June 19th. 


The King against The Justices of Shropshire. 


The justices A N appeal was lodged at the next Sessions after an order of 
stat. b 9 6V(; b i. removal made, and was moved to be adjourned, on the 
c. 7. s, a. to part of the Appellants; no ilotice having been given to the 
adjourn an 1 Respondents : but the Sessions, being of opinion that there had 
appeal made been sufficient time for the appellants to have given such notice 
Imlunrafter after the order had been executed and before the holding of 
an order of the sessions, dismissed the appeal. Whereupon a rule was 

removal obtained in the last term, calling upon the Defendants to shew 
made, against \ . . . 

such order, cause why a mandamus should not issue to them commanding 

if no notice ({ lcm to receive and enter a continuance on the said appeal to 
given to the the * next general quarter sessions, and there to hear and de- 
tho^h the term * ne ft |e nlattcr °f ft ie said appeal. This rule was enlarged 
shoufd tcTof to the present term on the motion of the defendant's counsel, 
opinion that JJot 
dio order was % 

executed in Clifford now moved to make the rule absolute ; stating the 
sufficient above facts ; and suggesting that the defendants, upon advice 
the sessions taken, were satisfied that they had no discretion to dismiss the 
to have en- appeal unheard, on the ground alleged, as had been once ruled 
aDDeUants to * n The King v. The Justices of the North Riding of Yorkshire; (a) 


time before 
the sessions 
to have en- 
abled the 


appellants to 411 X JLXUt 'o v * x yj • -L'v/ in aiming uj jl vinsuwc; [uj 

give reason, the contrary having been since determined in The King v. The 
their" appeal J u ^ ces of Bucks, (b) upon the construction of the stat. 9 Geo. 1. 
to the c. 7- s. 8., which expressly directs that “ if it shall appear to 
respondents. ^ Sessions that reasonable notice was not given, then they shall 
*[ 550 ] a rfj mrn the appeal to the next quarter sessions, and then and there 
finally determine the same.” 

Lord Ellexborough C. J. said that the opinion delivered 


(a) S T, nil Rqi. 150. 


(i) 3 East, 342. 
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in the case of The King v. The Justices of Buckinghamshire had l 006 - 
been well considered ; and the Court were satisfied that the The K,\ 0 
statute was compulsory on the Sessions in these eases to receive against 
and adjourn the appeal. Tlie 

Per Curiam, Rule absolute. Shropshire 


t 551 ] 

Doe, on the Demise of Lord Bradford, against Watkins Thursday , 
and Another. Jun€ 


T HIS was an ejectment for the recovery of messuages and Bnder an 
lands, &c. in the parish of Middleton in the county of Lan- demise, Mated 
caster, upon a demise laid the 1 1th of June 1805. The action in January, 
was tried before Ctuimbre J. at the last assizes for that county ; hou^and^ 
and the case turned upon the sufficiency of the notice to quit, other build- 
The premises in question, in the possession of the Defendants, p7irpose of° 
consisting of messuages or dwelling-houses, out-houses, mills, carrying on a 
and other manufacturing buildings, meadow and pasture lands ™gethcr with 
and bleaching grounds, though not much of the latter, together certain mca- 
with all watercourses, &c. were holden under a written agree- ^ » fieach- ' 
men t for a lease, dated the 1st of January 1792, for a term of ing grounds, 
35 years, to commence as to the meadow ground from the 2b th of 
December then last past ; and as to the pasture ground (except the of 35 years, 
field called the Bull-hill for haining in) from the 25th of March ^the « m 

then next ; and as to the said field called the Bull-hill, and the dow ground 
housing, mills, out-housing , and other buildings , and all the residue 

of the said premises, from the l$tf of Muy next; at the yearly rent j a st ; as to the 

pasture, from 

the 25th of March next, and as to the housing , mills, and all tfie rest of the premises, from 
the 1st of May ; reserving the first half year’s rent on the day of Pentecost , and the other 
half year’s rent at Martinmas : held, that the substantial subject of demise being the house 
and buildings for the purpose of the manufacture, which were to be entered on the 1st of 
May, that was the substantial time of entry to which a notice to quit ought to refer, and not 
to the 25th of December , when the incoming tenant had liberty of entering on the meadow; 
which was merely auxiliary to the other and principal subjeA of demise ; and consequently 
that a notice to quit served on the 28th of September (which would have been sufficient with 
reference even to the 25th of March, the day of entry on the pasture ground : the 29th of 
September being the corresponding half yearly ddy of holdir% to the 25th of March) to quit 
at the expiration of the current year of holding , was sufficient. Notice to quit served on one 
of two tenants oil the premises, who held under a joint demise, is evidence that the notice 
reached the other who lived elsewhere. 


of 
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1806. of 25 01. payable on the day of Pentecost, and on the feast-day cf 

p oK St. Martin the Bishop in winter, th e first payment thereof to begin 
and be made on the feast-day of Pentecost next. It was further 
Watkins. agreed that the original lessee* from whom the defendants 
[ 552 ] claimed should within ten years after the commencement of the 
term lay out 4000/. in buildings and improvements on the 
demised premises. And the lessee was at liberty to get coals 
under the premises, paying a certain proportional rent for the 
same to the landlord. The notice to quit, which was served 
on the defendants on the 28 th of September 1804, was for the 
defendants to quit at the expiration of the then 'current year of 
their holding. It also appeared that the defendants were partners 
in the bleaching trade which they carried on upon the premises. 
Objection was taken to the notice to quit, that it was not half 
a year before the 25th of December, nor, (according to the num- 
ber of days,) before the 25th of March ; and that the tenancy 
being entire, the notice to quit being bad as to part of the 
demised premises was bad as to all. But the learned Judge, on 
the authority of the ^ases after-mentioned, thought it sufficient ; 
considering that the effective commencement of the tenancy was 
on the 1st of May, when the entry was to be made on the houses 
and the rest of the premises, besides the meadow and pasture 
ground, which the tenant had liberty to enter upon before. 
In Easter term last a rule nisi was obtained for setting aside the 
verdict and having a new trial, upon two grounds 1st, that the 
substantial time of entry, (which according to Doe d. Strickland 
v. Spence (a) is alone to be regarded) was either the 25th of 
December, from whence the first holding as to the meadow 
ground was to commence : or from Martinmas preceding; the 
rent being reserved at Pentecost and Martinmas, and the first half 
£ 553 ] year being payable at Pentecost next after the date of the agree- 
ment', with neither of which periods ( Christmas or Martinmas ) 
did the notice to quit accord. 2dly, That notice to quit was 
only served on the defendant PPatkins, who resided on the. pre- 
mises; there being no proof that the other defendant, who was 
joint tenant with and partner of fPatkins, and resided at Lker- 
poel, had been served with any such notice. But on the autho- 
rity of Jones d Y Griffiths v. Marsh, (6) it having been left to the 


• jury 
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jury to say whether the notice served on the one upon the pre* 1000, 
mists had not reached the other defendant, this objection was *j™' 
afterwards abandoned. against 

Cockell Seijt., Topfring, and Yates were now to have shewn Watk^s. 
cause; but after the former had stated the facts, and the rule 
laid down in Doe v. Spence , and contended that the substantial 
time of entry was either on the 25th of March when the in- 
coming tenant entered upon the pasture ground, or on the 1st 
of May when he took possession of the house ami manufacturing 
buildings, &c., which were the principal objects of the demise; 
the Court desired to hear the other side ; saying, that the 
onus was thrown upon them of shewing that the substantial 
commencement of the tenaucy was either at Martinmas or 
Christmas. 

Park 9 fVood, and Scarlett, in support of the rule, said, that 
in the case of Doe v. Spence , where there wore different times 
of entry upon different parts of the premises, the. Court looked 
to the rent-days as explanatory of the true commencement of 
the term ; because it happened there that *he time of entry on 
the house recorded with the next rent-day: hut here, if the [ 554 ] 
substantial time of entry be taken only from the 1st of May, 
the tenant whose first half year’s rent was made payable at 
Pentecost would have to pay it yearly six months beforehand, 
without the enjoyment of that which it was said was the 
principal subject of the demise, and in respect of which enjoy- 
ment the rent is reserved. And the same objection applies, 
though in a less degree to the 25th of March, as the com- 
mencement of the tenancy, even supposing that a notice to quit 
any time before the 29th of September the corresponding half 
year’s day, without going further back than the 25th of Sip- 
tember , would suffice for a half year’s notice to •quit on the 
25th of March ; (which all the Court were clearly satisfied that 
it would.) ( Le Blanc J. having observed, that in truth there 
was little or no enjoyment of the pasture or meadow between 
the 25tli of December and the 1st of May : they answered] that 
they might be used as bleaching grounds during that period; 
which distinguished this case in another respec| from Doe t; 

Spence , where the demise was merely for agricultural purposes. 

Here the occupation of the meadow 'ground on the 25 th of 
December was as beneficial to the tenant for manufacturing pur- 
Vol. VII. 2 E •poses 
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1800. poses as that of the house on the 1st of May : therefore the no- 
*^7 tice to quit should have been half a year before the first entry, 

apaiint which would necessarily have been sufficient for the subsequent 

Watkins, times of entry* on the several other parts of the premises; 

though as the tenancy was entire no ejectment could have been 
brought till after the 1st of May, the last period of quitting. 
[L(> Blanc J. said, that there was no evidence that the meadow 
was to be used for bleaching.] They then noticed another dis- 
[ 555 ] tinction between this and the cases of Doc v. Snowden , (a) and 
Doe v. Spence ; that here there was an express stipulation in the 
agreement that the term of 35 years should “ commence as to 
the meadow ground from the 25th of December ” &c. which 
precluded all argument by implication that it was to commence at 
any other time as to that part of the premises; and so of the 
rest : whereas in the other cases, the only express stipulation 
was as to the times of entry on the several parcels, which left it 
open to implication and construction as to the true commence- 
ment of the term demised. 

Lord Ku.knborouuii C. J. The rule was laid down by 
the Court in Doe v. Spence, that in these cases where the in- 
coming tenant enters upon different parts of the demised pre- 
mises at different times, the giving half a year’s notice to quit 
before the substantial time of entry is sufficient: and this is a 
convenient rule to adhere to. What then was the substantial 
time of entry in this case? The object of the demise was, as 
stated, for the purpose of the tenant’s establishing and carry- 
ing on a certain manufactory, of which the houses, buildings, 
and watercourses constituted the principal part ; of these, as 
well as of the coal-mines, the tenant was to take possession on 
the 1st of May ; and every thing else in the demise was merely 
auxiliary to the first mentioned, which were the principal ob- 
jects of it. The possession of the meadow on the 25th of De- 
cember might be convenient to the incoming tenant to prepare 
it, if it should be wanted, for the purpose of using it afterwards 
as a bleaching ground ; for there could be no beneficial enjoy- 
ment of it as meadow at that season. It is therefore to be con- 
sidered as a mere liberty of entering upon a part for the pur- 
[ 556 ] P ose of preparing it for the more convenient enjoyment of the 

(*) *> Bine. Rep. 
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rest and principal object of the demise, the houses, mills, and 
watercourses. No inconvenience can arise from such a con- 
struction ; and it obViates the inconvenience of giving separate 
notices to quit the different parts of the premises, which were 
clearly meant to be demised as one entire thing. Then if that, 
which was a by-gone day at the time when the agreement 
bears date, were not the substantial day of entry of the tenant, 
the notice to quit was in time for either of the other days of 
entry; for the 1st of May, which was the substantial time of 
entry on the principal subject of the demise; or even for the 
25th of March , if that were required. 

Giiosk J. It is right to adhere to the rule. laid down in 
Doe v. Spence, which is founded in good sense and convenience, 
that the half year’s notice to quit shall be given with reference 
to the substantial time of entry of the tenant ; and when that is 
must depend on what is the substantial part of the thing de- 
mised whereon the tenant enters. Now here the demised pre- 
mises consisted of meadow, pasture, and manufacturing build- 
ings, &c. on which the tenant was to enter at different times; 
but the substantial part of the demise was the house and ma- 
nufacturing buildings, &c. on which the tenant was to enter 
on the 1st of May : that therefore was the substantial day of 
entry. In some cases indeed it has been said that the material 
time to look to is the day of payment of the rent : with those 
cases I do not meddle : it is sufficient to say that they do not 
apply to the present. And there is the less reason for taking 
that as the criterion in this case ; for the day of Pentecost, on 
which the first half year’s rent was made payable, may fall up- 
wards of a month sooner or later; and it might so happen that 
the tenant, if his tenancy were determinable at that period, 
might be deprived of so much enjoyment of the premises de- 
mised, though he paid rent for the whole year. 

Lawrence J. The question is, if there have been a reason- 
able notice to quit given in this case ? It was decided in Doe 
v. Spence that half a year's notice to quit with reference to the 
original time of entry on the substantial part of the premises 
demised was sufficient, though other parts, the {previous occu- 
pation of which were only auxiliary to the principal subject of 
demise, were to be quitted at less than half a year’s notice, with 
reference to the original time* of entry on such auxiliary parts. 
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1800. Now here the substantial parts of the demise were the house 
and manufacturing buildings, &c. which were entered on the 
against 1st of May ; and the other parts of the premises, which the 
Watkins, tenant had liberty to enter before, were only auxiliary to 
these. 

Le Blanc J. The substantial time of entry is not necessarily 
to be collected from the rent-days, though it happened in the 
ease of Doc v. Spence that the tenant entered on the substantial 
part of the premises on the day from which the rent was 
reckoned. But here the rent is reserved on a day on which no 
part of the premises were entered by the tenant. In this case 
the principal parts of the subject demised were the house and 
buildings which were demised for the purpose of carrying on a 
» manufacture there ; and these were entered on the 1st of May: 
and therefore the giving six months* notice to quit with relation 
to that which was the substantial time of entry is sufficient, 
without reference to the times of entry on the other parts which 
[ 558 ] were merely auxiliary to those. There was no evidence that 
the meadow which was entered on the 25th of December was 
to be used as a bleaching ground ; and it is certain that it could 
not be so used in the first instance by the incoming tenant, be- 
fore he had entered upon the house and other buildings where 
the manufacture was to be carried on. 

Rule discharged. 
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Hindu against White house and Galan. IVifoy, 

June. noth. 

I N assumpsit the Plaintiff declared, that on the 20th of Sep • Sugars, 
teniber 1805, at Liverpool , he was lawfully possessed °f hi^tho kin^' s 
300 hhds. of sugar, then lying in a certain warehouse there, warehouse 
and caused them to be put up for sale by public auction upon jJI^onhc 
the following conditions ; “ the highest* bidder to be the pur- king H ml tins 
chaser, and in case of dispute the lot to be put up again. The 
sugars to be taken with all faults and defects as they now are , could not i«: 
at the king’s weights and tares , with the allowance of draft or re- 
•weighed giving up the draft. To be at the purchaser's risk from were naid, 
the time of sale: and to be positively removed .within two Wl ’ n ; wh'er- 
months, or rent to be paid for any longer tune they may re- i,y auction 
main. Payment to be made on delivery of invoices by approved °J? 

when samples 

of half a pound weight from each hogshead, drawn after the sugars had been weighed 
and the duties ascertained at the king’s beam, were produced to the bidders assem- 
bled; and the auctioneer, (having then before him the printed catalogue of sale, contain- 
ing the lots, marks, and number of hhds., and the gross weights of the sugars ; and also 
another writted paper containing the conditions of sale, which latter he rend to the 
bidders, as the conditions on which the sugars mentioned in the catalogue were to be sold ; 
but the tzvo papers were neither externally annexed nor contained any internal reference to each 
other,) wrote down on the catalogue the name of the highest bidder, and the sum bid for 
the particular lots; having first informed the bidders that the duties were not then paid, . 
but would be paid on the morrow by die seller : and after the biddings closed, the samples 
were delivered to and accepted by the purchaser , according to the usual practice at such sales, 
as part of his purchase , to make up the quantity marked as weighed at the king's beam: and 
a tire having consumed the sugars on the 2 2d of September , before the duties could be paid,' 
and without the. default of the seller : Held, 

1st, That at common law there was a sale to change th^ property at the time and place 
of auction ; though the goods could not be delivered till the duties were paid, which was 
known at the time ; suen being the manifest intent of the contracting parties : and conse- 
quently that the loss must fall upon the buyer. 

2d ly, That assuming a sale of goods by auction to be within the 17 th section of the 
statute of frauds, 29 Car . 2. c, 3. (which, whether it were or not was not now necessary to 
be decided,) and therefore requiring to be evidenced by a memorandum in writing of the 
bargain signed by the party to be charged, or his authorised agent, except where the buyer 
shall receive part of the goods sold; yet here the delivery to and acceptance of the samples 
by the buyer; which delivery was made as part of the thing purcluiscd, and upon which 
the duties were paid, at any rate took the case out of thefstatute. 

Sdly, It seems that taking saW of goods by auction to be within the 17th section, tbc 
auctioneer or broker, who is a middle man, must be taken to be the agent of both parties, 
so as to bind die purchaser by his signature. 

*'[,559 ] 
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bills 01 London to the satisfaction of the seller not exceeding 
three months date. Not to advance less than 3d. percwt.at each 
bidding/' Of which conditions the Defendants had notice. 
That the defendants were the highest bidders at such sale for 
two lots of the said sugars, consisting of 2 7 hhds., and became 
purchasers of the same at the price of 74$. per cwt. at the king's 
weights and tares, with the allowance of draft. That the 
price of the 27 hhds. amounted to 1265/. 11s, 3d. That the 
plaintiff on the 23d of September delivered to the defendants an 
invoice of the 27 hhds., whereupon they became liable to pay 
him the 12652. 1 1$. 3d. But that the defendants did not make 
payment, &c. There were other counts laying the contract 
more generally. To all which the defendants pleaded the 
general issue. The cause was tried before Hooke J. at the last 
assizes at Lancaster ; and the point in dispute was r whether the * 
plaintiff or defendants should bear the loss of the sugars in 
question, which were knocked down to the defendants, by the 
auctioneer; at the sale on the 20th of September, and which 
were burned on the 22d of September by an accidental fire in one 
of the king's warehouses at Liverpool, where they were depo- 
sited. It was proved that the sugars, after being landed at 
Liverpool on the plaintiff's account, were deposited in one of 
the king's warehouses there, under the locks of the king and of 
the plaintiff, from whence they could not be Removed until 
the duties were paid. Previous to the sale, samples were taken 
of the sugars, about half a pound weight out of each hogshead, 
according to custom. The printed catalogues of goods for sale 
was made out in this form and distributed: “To be sold by 
auction, at IV i a ter house and Sill' s office, on Friday the 20th of 
September 1805, at 1 o'clock, 300 t hhds. Jamaica sugar, just 
landed. For particulars apply to Thomas Hinde , merchant, or 
Waterhouse and Sill, brokers.” 


Lot. 

Mark. 

Hhds. 

Gross Wt, 

1 . 

I. A. 

10 

119 3 9 

2. 


W 

121 0 7 

&c. 

23. 

R. 11. 

12 

« 

169 3 13 


907 3 IS 
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At the time of the sale the auctioneer’s printed catalogue lay 
on the desk before him, and he wrote down in the same line 
with the lot purchased the name of the highest bidder or pur- 
chaser, and the price bid per cwt. thus : 


Lot. 

Mark. 

Hhds. 

Gross Wt. 


23 

R. H. 

12 

169 3 13 

*.j ) TFlutehowsr 
/ s ' ) and Galan . 

27 


15 

207 2 13 

, \ fVhitehoune 
* s * } and Galan . 



The auction was holdcn at the time and place appointed, and 
was conducted by Mr. Sill, as auctioneer. There was no other 
sale on the 6ame day. The samples were exhibited in the sale- 
room, and the lots in question were knocked down to the de* [ 561 ] 
fendants as the highest bidders. At the commencement of the 
sale the auctioneer, haviug the catalogue, ami also a written 
paper containing the conditions of sale, in bis left hand, at the 
same time, read the latter paper, as the conditions on which the 
sale of the sugars mentioned in the catalogue was to proceed, to 
the company assembled, (including one of the defendants) which 
paper was entitled, “ Conditions of sugar sale, September 20tb, 

1805 and which paper he afterwards deposited on his desk 
under the catalogue, on which catalogue he wrote his minutes 
of the bidders’ names and prices ; but the two papers were not 
fastened together in any manner. He also made the following 
declaration by parol to the bidders, which, after the sale, his 
clerk wrote clown upon the paper of conditions of sale. 

“ N. B. These sugars, gentlemen, have been drawn in the 
warehouse within the hist two days ; as such, no allowance 
whatever will be made, except where an evident error is mani- 
fest. The duties are not yet paid, but ■ we intend paying them to- 
morrow morning," It is customary at such sales «to give an op- 
tion to the purchaser to take the sugars sold according to the 
weights taken at the king’s beam, which were marked in the 
catalogue, or to have them rc-weighed : to this option one of 
the conditions of sale points. But it is the constant practice 
for the purchaser to declare his option before he leaves the,sale- 
room, if he wishes to have them re-weighed, in order that the 
seller may know how to make out the invoices ; Otherwise, if he 
then declare no option, the invoices are made out according to 
the weight at the king’s beam. In the present case the defend- 
ants 
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ants declared no option. The sugars arc always weighed oti 
landing, before they arc * put into the warehouse ; on which 
weighing the duties are ascertained $ and after that the samples 
arc drawn. The samples are always delivered to the purchaser 
as a part of his purchase to make up the quantity ; and were ac- 
cordingly delivered to the defendants on the same day after the 
sale. The invoices were made out, on Saturday the 21st of Sep - 
tember , but were not delivered to the defendants till Monday the 
23d, after the fire happened. The duties are always included 
in the price of the sugars, and such duties are always paid by 
the vendor, and arc so required to be by the stat. 41 Geo. 3. 
c. 44., (a) and till paid the sugars cSannot be removed from the 
king’s warehouse. The sale was over by a quarter past 4 o'clock 
on Friday the 20th, but from the hours of office and the distance 
there was not time after the sale to get the entries made, and 
to pay the duties. Saturday and Sunday were holidays at the 
custom-house; mid Monday the 23d was kept as such, being 
the king’s coronation day. The circumstance of Saturday being 
a holiday was not recollected at the time of the sale, when the 
auctioneer declared that the duties should be paid on the mor- 
row; hut the circumstance was mentioned by the defendant 
hi litchousc, to a clerk of hliterhouM' and SUL On this point 
the jury found that there was no neglect in the vendor as to 
the non-payment of the duties before the fire happened, which 
was in the course of Sunday the 22d. The auctioneer said that 
it often happened that purchasers sold their sugars again before 
the duties were paid, and before (hey were delivered out of the 
warehouse ; and that after the fire the defendants gave him in- 
structions to take care of the good*, and save what lie could, 
without prejudice to the right* of the parties. 

Upon this proof it was objected that there was no legal evi-* 
donee sufficient to lix the defendants with the purchase of those, 
goods within the statute ot frauds ; there being no memoran- 
dum in writing of the contract signed by the parties or their 
authorised agent. That ( he auctioneer was no authorised agent 
of the vendees ; but that supposing he were so, the whole con- 
tract must appear upon the paper signed by him with the names 
of the defendants, whereas the condition* of sale, which formed 
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an essential part of the contract, were not so signed, nor in any 
ways connected, except by parol testimony, which was inope- 
rative by the statute, with the catalogues signed. And that the 
delivery of the samples was diverso intuitu, and not as part of 
the goods contracted for. The learned Judge over-ruled the 
objection, but reserved the point ; and a verdict was found for 
the plaintiff for 1110/. Whereupon a rule nisi was obtained 
in Easter term last, for setting aside the verdict, and granting a 
new trial, upon the same grounds of objection: which rule 
was in this term opposed by Park, Topping, and Scarlett, who 
shewed cause, and supported by Sir V. Gibbs, Marshall Seijt., 
Holroyd, and Littledale. The case was much argued, upon 
the circumstances of it ; but it is sufficient to state the general 
points. 

On the part of the plaintiff it was contended, 1st, that sales 
by auction are not within the statute of frauds (o) at all, because 
from the publicity of such transactions there is no danger of 
perjury in the fabrication of pretended contracts, which it was 
the object of the statute to guard against in private transac- 
tions, such alone being open to that danger. For which they 
cited the opinion thrown out in Simon v. Mctivier or Mothios. (6) 
2dlv, That if such sales were within the statute, yet that the 
requisites of it were complied with here either, 1st, by the writ- 
ten memorandum of the contract of sale, on which was sub- 
scribed the name of the purchaser, made at the time by the 
auctioneer, who was to be considered as the agent of both par- 
ties, according to the case cited. And they contended that the 
conditions of sale being on a separate piece of paper made no 
difference; being exhibited together with the paper so subscribed 
at the time of the sale, as forming part of the terms on which 
the contract of sale was to be made : and that itrwas not ne- 
cessary for the two papers to be attached to each other by a pin 
or other fastening; for the same objection might still be made 
that whether so attached or not at the time must be proved by 
parol evidence. But that if the objection had any weight, it 
would go the length of proving that no parol evidence could be 
given to shew that the printed conditions exhibited at the time 
of the sale were part of the terms of sale, since, they were not 
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annexed to the written contract subscribed with the purchaser'* 
name by the auctioneer. Or, 2dly, that at any rate the case 
was taken out of the statute by a part delivery of the goods sold; 
which the delivery of the samples must be taken to be ; beiug 
accounted for as part of the quantity sold* and included as such 
in the weight at the king’s beam, by which the duties were 
ascertained. 

On the part of the defendants it was urged, 1st, that the 
words of the i/th section of the statute comprehended all con- 
tracts for the sale of goods for 10/. or upwards, without any 
distinction between sales by auction and other sales : though 
if the positive words of the statute could be dispensed with by 
general reasoning, the frequent disputes which arose at public 
sales, concerning the terms of the bidding, shewed that they 
were as much within the mischief meant to be guarded against 
as any other sales : the condition might be varied during the 
sale, or a new condition added ; or one set of conditions might 
be substituted for another afterwards. 2dly, Supposing such 
sales to be within the statute, it was contrary to the plain fact 
to consider the auctioneer, who was appointed and paid by the 
seller alone, and over whom the purchaser had no control, as 
the agent of the latter. That the memorandum made by the 
autioneer of the purchaser's name and the sum bid was merely 
for the private information of his employer, and which the 
buyer had no right to inspect. And they denied the authority 
of Simon v. Metivier on both points ; which they said had been 
broken in upon, with respect to sales of land by auction, in 
JValkcr v. Constable (a) in C. B., Stansfield v. Johnson ( b ) before 
Ld. C. J. Eyre , and by the Master of the Rolls in Buckmaster 
v. HarrOp ; (c) aud though sales of land depend upon another 
section of the statute ; yet in this respect there is no distinc- 
tion in reason between the two. ( d ) 3dly, They argued, that 
supposing the auctioneer to be the agent of both parties, yet 


(o) 1 Bos. 4' Bull. S0(j. ( b ) 1 Esp. N. P. Cos. 101. 

(c) T Ves.jun. S45. But Vide what was said by Lord Eldon C. in Coles v. 
Trtcothie , 9 Ves.fun. 949. 

(<0 By the 4th sect, to affect lands, the note, &c. must be signed by an 
agent thereunto lawfully authorised by writing , &c. which words u by writing* 9 
4 re omitted in the 17th sect, touching the sale of goods. 

hert 
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here was no sufficient memorandum in writing of the bargain; 
because there was no connection either external, or internal by 
words of reference or by the context, between the paper signed 
by the auctioneer and the other paper containing the conditions 
of sale, and which were part of the bargain of sale ; and it was 
the same as if the auctioneer had verbally declared those condi- 
tions. That the statute did not go to exclude parol evidence of 
the real terms of the contract, for otherwise the check intended 
by the statute would be nugatory; but only to nullify the con- 
tract so made, unless the terms were committed to writing and 
signed, &c. That neither, 4thly, did the delivery of the samples 
take the case out of the statute ; because the samples were de- 
livered diverso intuitu, to enable the purchaser to compare the 
bulk of the goods with them, to see that they corresponded, or 
to sell by them again ; and not as a part of the bulk itself. And 
that it made no more difference that the samples were included 
in the weight at the king's beam, than if a quantity of cloth 
were first measured and then sold, and a small stfip were cut 
off by way of sample to identify the bulk or to shew to customers. 
Besides which, the duties were to he paid by the seller ; and 
whether he were guilty of laches or not in not having paid 
them before the accident, yet the bulk could not have been 
delivered to the purchaser out of the king's warehouse till 
the duties were paid; but an absolute sale to change the 
property implies a present power of delivery at the place where 
the goods are. 

The Court said they would deliver their opinion on the next 
day; which was now done by 

Lord Ellenborough C. J. This was the case of a sale by 
auction of sugars in the king's warehouse, and which were 
afterwards burnt whilst they remained there under the king's 
lock and deposited there for the receiving of the king's duties. 
And the question is. Whether such a sale of those goods has 
taken place as is sufficient to change the property , and to make 
them the goods of the purchasers ? The goods were put up to 
sale on the 20th of September , in pursuance of a catalogue of sale 
which had been previously distributed for that purpose, contain- 
ing the lots, marks, number, of hogsheads, ?nd gross weights of 
the sugars, and referring for further particulars to the brokers; 
and they were sold on that day, according to certain conditions 
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of sale, which the auctioneer read to the bidders assembled, as 
the conditions on which the sale of the sugars enumerated ia 
the catalogue was to be made ; (his lordship here described the 
catalogue and read the conditions of sale, as before stated ;) and 
the auctioneer also informed them that the duties were not 
then paid, but would be paid by the sellers on the morrow. It 
is admitted however that no laches is imputable to the sellers 
for the non-payment of the duties between the time of sale and 
the fire, which happened on the 22d of September . Tw o ques- 
tions have been made on the 17 th section of the statute of 
frauds, upon which questions it depends whether what has 
passed between the parties as to those goods constituted a valid 
contract of sale in respect to them. The first question argued 
upon the latter words of that section is this; Is the writing 
which has been put upon the catalogue of sale by the auctioneer 
“ a note or memorandum in writing of the bargain made and signed 
by the parties to be charged by the contract, or their agents 
thereunto lawfully authorised ,” within the meaning of the sta- 
tute ? The second question is, Whether this be a case in which 
the buyer can be said to have “ accepted part of the goods sold, and 
actually received the same ?” But independently of and besides 
these questions, it has been said that sales by auction are not 
within the statute; and the case of Simon v. Motivds, reported in 
3 Burr. 1921. and 1 lilac . Rep . 599. has been relied on. The 
report in Ilurrow does not distinctly mention this latter point. 
But in the report of Sir IV. Blacks tone, Lord Mansfield , speaking 
of sales by auction, says, “ The solemnity of that kind of sale 
precludes all perjury as to the tact itself of sale.” HFc then 
mentions the case of a sale of sugars by auction, which w r ere 
ft afterwards consumed by fire in the auction warehouse, and 
w’hefe the loss fell upon the buyer.” He afterwards adds, 
u according to the inclination of my present opinion auctions 
in general are not within the statute.” And Mr. Justice Wilmot 
says that he “ inclined to think that sales by auction, openly 
transacted before 500 people, are not within the statute.” With 
all deference to these opinions 1 do not at present feel any .suf- 
ficient reason f^r dispensing with the express requisition of a 
memorandum in writing in a statute applying to all sales of 
goods above the value of 10/., without exception, merely be- 
cause the quantum of parol evidence in the case of an auction 
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is likely to render the danger of perjury less considerable. That 
argument in a degree applies to all sales in market overt: and 
if we once get. loose from the positive words of the statute, it 
will become a question only of the quantum and degree of dan- 
ger of perjury in each particular instance: which opens a door 
to an indcfinitencss of construction founded on all the varying 
circumstances of the time and frequency of persons attending 
the place of sale, and the like: which would be destructive of 
all certainty of practice, and render the rule of the statute per- 
haps more mischievous than beneficial to the trading world 
who are to he governed by it. T am not therefore prepared to 
say that sales by auction are not meant to be comprehended 
within the statute. Nor would 1 he understood as giving any 
conclusive opinion to the contrary : neither is it necessary that 
1 should upon the present occasion. The first question on the 
letter of the statute is, Is this a memorandum of the bargain 
made by an agent of both parties ? In respect to sales of goods, 
it has been uniformly so holdcn ever since the case #f Simon v. 
Motivos ; and it would be dangerous to break in upon a rule 
which affects all sales made by brokers acting between the 
parties buying and selling, and where the memorandum in the 
broker's book, and the bought and sold notes transcribed there- 
from and delivered to the buyers and sellers respectively, have 
been holdcn a sufficient compliance with the statute to render 
the contract of sale binding on each. All the great transac- 
tions of sale in this great city arc so conducted, and stand on 
this foundation of legality only : and it is too late, I conceive, 
to draw it into question. Supposing the auctioneer or broker 
for sale to be the agent of both parties, the question then is, 
has he made a memorandum of the bargain in this case ? and 
it appears to me that he has not. The minute Qiade on the 
catalogue of sale, which is not annexed to the conditions of sale, 
nor has any internal reference thereto by context or the like, is a 
mere memorandum of the name of a person, whom perhaps we 
may intend to be the purchaser , and of the quantity and price of 
the goods, which we may perhaps on the foot of such memo- 
randum also intend to have been sold to the person so named 
in the catalogue. But in treating it as such f memorandum 
throughout, we must intend also (contrary to the fact) that the 
goods were sold for ready money, and unattended by the cir- 
cumstances 
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cumstances specified in the conditions of sale. And the con- 
ditions of sale, though as unsigned they cannot be evidence of 
the bargain itself, are yet capable of being given in evidence ; 
and accordingly have been so, as a part of the transaction 
between the parties, and in order to shew that it was on those 
conditions that the goods were sold. I am of opinion therefore 
that the mere writing on the catalogue, not being by any 
reference incorporated with the conditions of sale, is not a me- 
morandum of a bargain under those conditions of sale. 

As to the next question on the statute ; inasmuch as the half 
pound sample of sugar out of each hogshead in this case is, by 
the terms and conditions of sale, so far treated as a part of the 
entire bulk to be delivered, that it is considered in the original 
weighing as constituting a part of the hulk actually weighed out to 
the buyer ; and to be allowed for specifically, if he should chuse 
to have the commodity re-weighed ; I cannot but consider it as 
a part of the goods sold under the terms of the sale , accepted and ac- 
tually received as such by the buyer . And although it be delivered 
partly alio intuitu , namely, as a sample of quality, it does not 
therefore prevent its operating to another consistent intent also 
in pursuance of the purposes of the parties as expressed in the 
conditions of sale, namely, as a part delivery of the thing itself 
as soon as in virtue of the bargain the buyer should be entitled 
to retain, and should retain it accordingly. 

As to the last point made in argument, viz. that there has 
been no elfectual sale in this case made, because the commodity 
was incapable of delivery till the king’s duties were paid, and 
which were to be paid by the seller ; I think that the sale, 
within the meaning of the parties to the conditions, was com- 
plete, so as to cast the subsequent risk of loss upon the buyer. 
The words, *£ time of sale,” and “ highest bidder to be the 
purchaser,” all evidently relate to the transaction of selling at 
the time and place of auction ; which was considered between 
them as effectual for the purpose of transferring the property 
and (lie consequent risk of loss from the buyer to the seller, not- 
withstanding the intermediate right of custody or lien upon the 
goods in the crown until the duty should be paid. Besides, after 
earnest given, the vendor cannot sell the goods to another 
without a default in the vendee : and therefore if the vendee 
do not come and pay for ami take away the goods, the vendor 

ought 
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ought to go and request him ; and then if he do not come and 
pay for and take away the goods in a convenient time the agree- 
ment is dissolvedj and the vendor is at liberty to sell them to any 
other person. Per Holt C. J. in Langford v. Administratrix of 
Tiler , Salk. 1 13. So in Noy’s Maxims , 88. it is said, u If I sell 
my horse for money, I may keep him until I am paid ; but I 
cannot have an action of debt until he be delivered ; yet the 
property of the horse is by the bargain in the bargainor or buyer. 
But if he do presently tender me my money, and I do refuse it, 
he may take the horse, or have an action of detainment. And 
if the horse die in my stable between the bargain and the delivery , I 
may have an action of debt for my money, because by the bargain 
the property was in the buyer ” On this latter ground, therefore, 
I do not think that the sale is incomplete. And .as the statute 
has been satisfied by a part delivery of the goods sold, accepted 
by the buyer, I think the contract of sale valid as far as respects 
the statute also, and that the rule for a new trial should be 
discharged. 

Some of the Judges on the bench conceiving that the Lord 
Chief Justice had questioned generally the authority of the case 
of Simon v. Metivier , desired to have it understood that they 
concurred in the judgment delivered in this case, on the ground 
that a part delivery of a thing bought (which they considered 
the delivery to and acceptance of the samples by the buyer to 
be in this case) took the case out of the statute ; leaving the au- 
thority of that case to stand as it did before on its own ground, 
untouched and unsanctioned by the present decision. But the 
Lord Chief Justice declared, that the only part of that case 
which he meaut to question, though it was unnecessary at pre- 
sent to decide upon it, was the opinion thrown out that auctions 
were not within the statute, of which he shoulcj reserve his 
approbation for future consideration. But as to the other point 
there decided, that supposing sales by auctioneers or brokers to 
be within the 17 th section of the statute, the auctioneer or 
broker must be taken to be the agent of both parties, the prac- 
tice had become so settled since the decision of that case, that 
it would be dangerous to shake it, and it was not his intention 
to question it. 

Rule discharged. 

Th* 
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kntuniai/, The King against The Comnufchary of the Consibtorial ami 
Juiu aist. Episcopal Court of the Bibhop of Winchester in and for 
the parts of Surrey. 


Where there 
is no regular 
presiding 
sworn tithccr 
at an elec- 
tion (e. g. of 
thmchwar- 
den, one of 
whom by 
( ustom w as 
chosen by 
parishioners 
paying seot 
and lot, and 
the other 
appointed by 
the rector, 
which latter 
in tact pre- 
sided) tne 
contioul of 
the election 


T HIS was a rule calling upon the commissary of the bishop 
of TFinihester to shew cause why a mandamus should not 
issue to him, his deputy, or other competent judge in this 
behalf, commanding him to swear land admit S. Russell into the 
office of one of the churchwardens of the parish of the Holy 
Trinity in Guildford , Surrey. The affidavits in support of the 
rule stated an immemorial custom in this parish for persons 
paying scot and lot to the parish in the vestry-room thereof an- 
nually, to nominate and appoint, and in case of an opposition to 
vote in thc.election of, one churchwarden of the parish ; and 
for the rector to appoint the other; and that such appointment 
and election should take place on Easter Monday in every year. 
And that as far back as the books of the parish exist, viz. for 
the last two hundred years, it appears that whenever a poll for 
churchwarden has occurred, entries of the votes given have been 


devolves at made by the person* polling of their names or marks. That 
AW no instance occurs in the books of a poll for the parish church- 
da tors them- warden having been kept open for more than two days; nor 
unksVthcrc was lt ever known within living memory for about 60 jears 


be a custom past during which three such polls were remembered, (one in 
ihiT tSue ' lor * which Mr. Martyr was the successful candidate) that they were 
making such ever continued beyond 4 o’clock in the afternoon of the 
noT^ompc-* 1S sec01l( l d a y* And this, in the judgment of the deponents, was a 
tent to a 


majonty ot the electors assembled at the time of such election to narrow the period which 
die common law would allow ; and therefoie a resolution by them thatit^hall conclude at a 
giyen time must at least luuit a time reasonable in ibelf with respect to numbers and dis- 
tance, and be of sufficient notoriety. But whether a resolution by a majouty of the vcstiy 
on the ill s>t day of die election to close the poll at 4 o’clock on the next day in the parish 
where die number of electors did not exceed 180, and where the affidavits stated a custom 
for 900 y ears not to keep the noil open foi more than two days, and no instance within 
living memory ot extending it uevond 4 o’clock on the second day, were sufficient to warrant 
the uosui" of the poll at that time, while some of the voters were still coming to poll, and 
others hail no notice ot the resolution ; was a fit question to be tiled upon a mandamus 

*'[ 574 ] 


sufficient 
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sufficient time, the number of voters not amounting to 180. 1806. 

That on last Easter Monday, April 7th, the persons payiug scot 
and lot to the parish assembled at the vestry-room to elect one against 
of the churchwardens, when the rector appointed IV, Sadler a The Commit- 
churchwarden. After which two eligible candidates, Mr. Martyr Bishop of* 
and Mr. Russell, were proposed and seconded by different Winches . 
inhabitants paying scot and lot, to fill the office of the 
■other churchwarden j and a poll being demanded, the persons 
entitled proceeded to give their votes until 4 o’clock in the 
evening of the same day ; Mr. Sadler being in the chair, and the 
vestry-clerk taking the votes as usual. That at the commence- 
ment of the poll it was agreed, without any dissentient voice, 
that at the close of the poll for that day, at 4 o’clock, .a time 
should be fixed for the final termination of such poll : and ac- 
cordingly, at 4 o’clock on that day, the numbers for Mr. Russell 
being then 26, and for Mr. Martyr 23, and several of the re- 
spective friends of the parties having come to the vestry-rooiu 
for the purpose of fixing the time for the final close of the poll, 
after taking the sense of the meeting, the following order ws»s 
made and entered, "April 7tli, 1806, by order of the vestry, it 
is determined, that the poll for the election of churchwarden 
for the parish, &c. shall be finally closed on the 8th of April, 
at 4 o’clock in the afternoon of that day, as subscribed by the 
majority of the ^persons then assembled, amongst whom was 
the overseer of the poor who had before voted in favour of 
Mr. Martyr, though two of his friends, who had been present 
in that meeting, and agreed td fix a time at 4 o'clock for finally [ 575 J 
closing the poll, quitted the room, without signing such resolu- 
tion.” And the deponents deposed to their belief, that this re- 
solution was generally known throughout the parish, and indeed 
throughout the town of Guildford, the same evenihg. That the 
poll was resumed on Tuesday morning, and closed at 4 o’clock 
on that day, pursuant to the prior resolution ; one voter, who 
had before declared his vote for Mr. Martyr, being allowed’ to 
sign- his name after the clock struck four: and on casting up 
the votes, there appeared to be for Mr. Russell 67, and for 
Mr. Martyr 52 j whereupon the former was declared duly elect- 
ed j and afterwards presented himself to the commissary to be 
sworn into the office, which the commissary refused to do, alleg- ■ 
ing that a caveat had been entered against him by Mr. Martyr. 

Vol. VII. 2 F That 
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That not more thail two other persons claimed to vote at the 
election, who were prevented by the closing of the poll at four 
o’clock on the Tuesday . The affidavits in answer to the rule 
stated that Mr. Martyr was in London at the time of the election, 
and did not return to Guildford till some days afterwards. 
That he never authorised any person to consent to closing the 
poll at 4 o’clock on the Tuesday , and that the same was done 
w ithout his privity or consent. That to the best of the depo- 
nent’s knowledge and belief it has not been usual to close the 
poll on such elections until all the persons having a right 'to 
vote have voted, without the express consent of the candidates ; 
and that such consent was given in 1796* in the election, when 
Mr. Martyr was the successful candidate. That when the poll 
was closed on the present occasion there remained 43 persons 
entitled to vote, who had not given their votes, several of whom 
would have voted for Mr. Martyr , if not prevented by the 
closing of the poll at that time ; and in particular, five voters 
deposed that they went to the church about 4 o’clock on the 
Tuesday for that purpose, but were told they were too late ; and 
a sixth deposed that he did not know of the resolution for 
closing the poll then, and that it was his intention to have voted 
for Mr. Martyr if his vote would have served his election : and 
others deposed that they had protested against the resolution 
for closing the poll on the Tuesday , but were overruled by a 
majority of the vestry present. 

Best Serjt., Garroir, and Peake shewed cause against the rule, 
and contended that no resolution of the vestry to close the poll 
at any particular time was legal ; at least not without sufficient 
previous notice given to all the electors of such a resolution 
being intended to be made ; but that the poll must be kept 
open as long at least as the voters were continuing to come in 
to vote, and until such an interval elapsed without any voter 
coming in as made it reasonable to conclude that no more 
intended to vote. That it was plain that that period had not 
arrived, as the poll was closed while the voters were still coming 
in to vote, and while above forty voters remained unpolled. 
And they also ^denied that 4 o’clock the second day was a rea- 
sonable time for closing the poll, as the right of voting was not 
confined to residents in the parish ; and the notice given the 
day before might not be in time to reach the non-residents, even 

if 
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if it were sufficiently notorious within the parish ; which they 
denied that it was. n, e kino 

Sir V. Gibbs, contra, relied upon the custom stated in the against 
affidavits, for the majority of the vestry’to resolve on the first ^ary oftte* 
day at what hour on the second day the poll should be closed, Bi*liop of ] 
and 4 o’clock appeared to be the latest* hour for that purpose ; W, ^ ,ES " 
which he contended was a reasonable time for 180 voters to * r r,-? n 


Bishop of l 
Winches- 
TER. 


poll, and sufficient, unless any of them kept back for the purpose 
of serving a particular candidate who wished for delay. He 
observed, that there appeared no right in the rector s church- 
warden to preside at the election, and therefore the right of 
adjournment and of regulating the manner and time of taking 
the poll devolved by common law, according to Stoughton v. 
Reynolds , (a) upon the whole body of electors, to be exercised 
as in other cases by the majority assembled. And uotice of the 
intention to come to such a resolution on the first day was ren- 
dered unnecessary by the custom. At any rate, sufficient colour 
of an election was shewn to warrant the issuing of the man- 
damus to try the validity of it. 

Lord Ellknborouoii C. J. The custom stated is a sufficient 


*[ 577 3 


foundation for the Court to grant a mandamus. 1 cannot 
make out upon these affidavits how the rector’s churchwarden 
was a good presiding officer: he is not sworn. Then here was 
an election under the eontroul of the electors themselves; and 
if there were a custom to determine it at a certain period that 
would govern : but without any custom there must be some 
limit, if the limit were assigned by a competent authority, and 
were in itself reasonable. Now putting out of the question the 
resolution of the vestry on the first day to determine the election 
at 4’clock in the evening of the second day, it stilkappears that 
for 200 years past there has been no instance of an election of 
churchwarden continuing beyoud 4 o’clock on the second day. 

I see nothing unreasonable in this limit ; and at any rate it is 
sufficient to warrant us in letting the mandamus go. 

Grosu J. declared himself of the same opinion ; relying on [ 578 3 
the custom stated, which appeared to allow reasonable time for 
the voters to come in. And he observed that tliis was not like 
an election of members to serve in parliament, which might 


(«) 2 Str . 104 , 

2 F 2 


happen 
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1806 . happen at any period ; but here the election commenced annu- 
IT _ ally on a certain day, Easter Monday , which was known to all 
against the voters, and therefore they were less open to be surprised, 
^ar oTtho" Lawrence J. It is true that the electors cannot narrow 
Sop of° the time which the common law or custom would allow for 
Winches- making the election ; yet there being no instance, as Appears by 
4 Au the affidavits, of a poll for the election of churchwarden in this 
parish continuing open beyond 4 o'clock 011 the second day, it 
is evidence of its being part of the custom that the votes must 
be given within that time : and here too notice fit and reason- 
able in itself was given the day before at the vestry that the 
poll would be then closed. The only doubt which I feel is, 
whether that notice were sufficiently public 
Le Blanc J. If there had been no custom, there would 
have been a difficulty in the case : but if there be a custom to 
conclude the poll at a certain time, that being a reasonable 
time, the voters must tender their votes within it : and this is 
fit to be tried. 

It was then agreed that the validity of the election should be 
tried in an issue. 


[ 579 ] 

Saturday, The King against Hopkins and Wife. 

June 21st. 

ThcO^in^ QABROW moved yesterday, on behalf of the mother of an 
habeas^orpus infant bastard child, for a writ of habeas corpus directed 
to brine up to the Defendants who bad gotten possession of the child, to 
abasturj 0 * bring it before the Court, in order that it might be restored to 
child, within her. The affidavits, which were very long, stated minutely 
nurture, °for a11 t,ie circumstances of the birth of the child, and the subse- 
the purpose quent events attending the tracing of it into the possession of 
it to* the cus- the defendants ; from whence it appeared that the child was 
tody of the born and soon after baptized in November 1803 : that in August 
whosTqide" 1 ^ 1C defendants obtained possession of it by stratagem and 
possession it pretence ; but A)on after returned it to the mother; from whom 
■was taken at 

one time by fraud and afterwards by force: and this without prejudice to the question of 
guardianship, which belongs to the Lord Chauccllor representing the King in Chancery. 


it 
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it was again taken by force by Mrs. Hopkins and two soldiers 1808. 

ia January 1806. ThT^No 

Lord Ellenborough C. J. had some doubt upou the open- agaimt 
ing of the case whether the Court could interfere on behalf of Hopkins* 
the mother of an illegitimate child, who had no legal right to 
the person of the child , and the question of guardianship 
belonging to another forum, with which the Court could not 
interfere $ and the child not being of an age to complain for 
itself of any illegal restraint on its person. He therefore desired 
the matter to be mentioned again on this day, when the Court 
would have had an opportunity of looking into the case of 
Dr. Mosley's child, (a) 

Accordingly on this day, the matter being again mentioned [ 580 ] 
and the substance of the affidavits fully stated ; 

Lord Ellenborougii C. J. said : It appears that the mother 
of the child, so called, had in her quiet possession, under her 
own care and protection, during the period of nurture. That 
.she was first divested of her possession by stratagem, and after 
recovering it again was afterwards dispossessed of it by force. 

In such a case every thing is to be presumed in her favour. 

Without touching therefore the question of guardianship, wc 
think that this is a proper occasion for the Court, by means of 
this remedial w f rit, to restore the child to the same quiet custody 
in which it was before the transactions happened which are the 
subject of complaint 3 leaving to the proper forum the decision 
of any question touching the right of custody and guardianship 
of this child with which wc do not meddle, (b) 

Writ granted. 

(«) Vide 5 East, 224, n. and Rex v. Soper, 5 Term Rep . 27 8. 

( b ) Vide Be Manneville's case, 10 Vcs.jun . 59. 


Gould 
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Saturday, Gol t ld and Another against Holmstrom. 

Ju?ie 21st, 


Bail in error, 
who were ex- 
ecuted to and 
<liu not jus- 
tify, were 
relieved from 
proceedings 
against them, 
though no 
other bail had 
been put in ; 
but they were 
made to pay 
the costs up 
to this time, 
the plaintiff 
having been 
induced by 
former cases 
to proceed 
against them 

*[ 581 ] 


U PON a rule nisi for entering an exoneretur upon the bail- 
piece, and to stay proceedings against the bail in error, 
it appeared that judgment was signed in this, the original ac- 
tion, in Trinity term 1805 ; and on the 16th of July following 
a writ of error was brought, when Pitt and Gerrard were put 
in as bail in error, who were excepted to on the 20th ; and on 
the 24th a notice of j ustifica tion was given that they would jus- 
tify, on the 1 * first day of Michaelmas term last : but they never did 
justify, though they remained on the bail-piece ; and on the 
20th of January 1806 the writ of error was nonprossed for 
want of the bail justifying. 

Park and Bowen shewed cause againt the rule, and contended 
that the bail were liable, though they were at first excepted to 
and had not justified ; for they still remained upon the bail- 
piece, and might have rendered their principal; (a) and he had 
had all the benefit of delaying the original Plaintiff’s suit by 


means of such bail put in. They said that there was no instance 
of the first excepted bail being exonerated unless other bail had 
been put in and justified ; as in Jones v. Tubb, (6) Fulke v. 
Bourke, (c) and Waller v. Green, (d) 


Sir V. Gibbs, in support of the rule, said that the only ne- 
cessity for bail in error since the statutes of Car. 2. was to stay 
execution ; but they must be such bail as the Court shall allow 
of; (c) and that description does not apply to bail excepted to 
and not justifying. The defendants in error by excepting to, 
reject as far as in them lies, the bail, and make their eletion to 
sue out execution on the original judgment if the bail do not 
justify ; which they might have done in this case. And it is 
no objection that the original plaintiffs were prevented from 
suing out execution during the long vacation ; for so they would 
have been before the stat. 16 & 17 Car. 2. c. 8. s. 3. being 


(n) Vide Rex v. The Sheriff of Essex. 5 Term Rep. 633. 

(6) 1 H'iVs.337. and Saver, 58. (<•) 1 Blue. 462. (it) Sayer, 308. 

(e) Vide 3 Joe. 1. c. 8. made perpetual by 3 CarJ.l. c. 4. s. 4, and 13 Car. 2. 
st. S. c. 2 . s. 9. and 16 4- 17 Car. 2. f. 8. s. 3. 


tied 
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tied up by the writ of error. f Besides, it was according to the 1806. 
practice of the Court in this case to take till the then next 
term to see whether the bail should be allowed or not, of which and Another 
no party can complain. At any rate the plaintiffs should have Jgj** 
withdrawn their exception to the bail before they proceeded stromI 
against them. 

The Court then said that the party who takes exception to 
the bail put in considers them as no bail unless they justify, 
and therefore not having justified they must be considered as 
no bail. But inasmuch as the bail had neglected to apply to 
the Court to be struck out of the bail-piece, by which the 
plaintiffs had been induced to commence proceedings against 
them, on the authority of the former cases, the Court directed 
the bail to pay the costs of those proceedings up to this time, 
and then to be discharged. 

Rule discharged. 


Waudell against Gooch. 


Saturday, 
June 21st. 


QARROW had obtained a rale calling on the Plaintiff to The Court 
shew cause why the Defendant should not be discharged ^ miried*^ 
out of custody on filing common bail, on an affidavit that she woman on 
was a married woman at the time of the debt contracted, 
which was for goods sold and delivered, and that the plaintiff who was sued 

knew it. soli* and de 

Sir V. Gibbs , who now shewed cause, said that it also ap- livered to her 

peared by affidavit that the defendant was liviftg apart from 'Y a jnJj|y 
her husband at the time, and bad a separate maintenance, (a) knowing at 

the time tliat 

• Lord Ellbn borough C. J. suid that he saw no objection marriol * 
to relieving her in this summary way ; the plaintiff having woman, 
dealt with her, knowing her to be a married woman. apartfrom” 8 

Per Curiam , Rule absolute. (6) 

* rate maintc- 

(а) Vide Corbett v. Poelnitz el vx. 1 Term Rep . 5. nance. 

(б) Vide Marshall v. Rutton , 8 Term Rep. 54 5. « j. ggg •» 

Richmond 
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Saturday, Richmond against Johnson, Clerk. 

June21&t, 

If there be a ri^RESPASS for taking and carrying away the PiaintiffV 

agai'nsTany g°° sc > an< l converting it to the Defendant’s use. Pleas, 1st, 

more costs not guilty. 2d, (with leave of the court,) a justification, that the 

than dama- defendant, as vicar, &c. was entitled to the tithe of geese and 

Sro stat! that the plaintiff being liable, &p. rendered, and the defendant 

f a^the lain acce P te< * t ^ ie g° osc us tithe. 3d, (with like leave,) that the 

tiff' shall not goose was taken by the license of the plaintiff : on all which 

have the costs i ssil es were taken, and a general verdict was found for the 

pleas, on planitifl, on tlic whole, with 3s. damages. And the Judge 

which all the having certified against anymore costs than damages on the 
issues were , , 40 ¥ ,,. n . . .. , ° . 

found for stat* 43 Jbliz. c. 0. $. 2. ; but not having certified on the stat. 

him, although 4 Ann. c. 1(5. s. 5. that the defendant had a probable cause to 

have not'cer- P leatl tUc several special matters ; a rule nisi was obtained for 

lifted under directing the master to allow the plaintiff the costs of the 

tof a"* s P ccial P lcas found for him, upon the authority of the stat. of 

that the dc- Anne , which directs that if a verdict be found upon any such 

probable* 1111 issue tl,c Pontiff* costs WtoII he given at the discretion of the 

cause to plead Court, unless the Judge who tried the said issue shall certify 

the several (hat the defendant had a probable cause to plead such matter, 

if rs ; that &C* 

-uon wlnch * ff a J( 0n shewed cause against the rule, and argued that the 
‘^avcrdict be stat- of Anne was not meant to repeal the statute of Elizabeth, 
“ found on and did not apply to a case where all the issues being found for 
« t |^ uc the plaintiff, he would have been entitled to his costs, of course, 
“ plaintiff, except for the certificate granted under the statute of Elizabeth, 
u i^g^cnf ® ut foe stat. of Anne only applied to cases where several 
“ &,c. unless justifications being pleaded which would bar the action, one 
« who tried ^ iem * s found for the defendant, which would entitle him 
« the said is- to the costs of the cause : there, unless the judge certify that 
** certVy?”icc. ^ ie defendant had probable cause to plead the other bars which 
only applying are found for the plaintiff, the latter shall be entitled to de- 
where*one duct ^ 1C costs th° se unnecessary pleadings. And he referred 
at least of 

the special pleas is found for the defendant, which would entitle him to the general costs. 

.* I 584 ] 
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to Hovard v. Cheshire, (a) as in point; where it is said to have 
been resolved at a- meeting of all the judges, that if there be a 
certificate upon the stat. 43 Eliz. the plaintiff shall not have 
the costs of any plea pleaded with leave of the Court ; although 
the issue be found for him, and the judge have not certified that 
the defendant had a probable cause for pleading the matter 
therein pleaded. 

Hullock, in support of the rule, denied the authority of that 
case, and that the reasoning on which it was decided was not 
well founded. Before the statute of Anne a defendant could 
not plead more than one plea in bar, and when the legislature 
gave him the privilege to plead several bars, it was not 
meant that he should exercise it at the expcncc and to the op- 
pression of the plaintiff: and therefore the statute directs that 
if a verdict shall be found on any issue for the plaintiff, costs 
shall be given, unless the judge certify. It is true that those 
costs are there said to be at the discretion of the Court; but that 
is only as to the quantum, and does not extend to the denial of 
costs altogether. And if this construction hold, as it is ad- 
mitted, where one of the issues is found for the defendant, ii 
fortiori it must hold where they are all found for tin; plaintiff. 
And he referred to Jones v. Davies, (!>) Greenhow v. Islet/, (c) 
and Duberfei/ v. Page, (d) as having put a different construction 
on the statutes to that adopted in Hovard v. Cheshire, and as 
having decided that the Court have no discretion under the 
stat. of Anne to deny the costs of double pleas found for the 
plaintiff, unless the judge certify for the defendant under that 
statute. And he put the 'case, that the plaintiff had demurred 
to one of the special pleas, and afterwards had obtained a ge- 
neral verdict for 3*. at the trial, and the judge had certified 
against more costs than damages under the stat! of Elizabeth ; 
after which the plaintiff obtained judgment on the argument 
of the demurrer j it could not be supposed that the certificate 
of the judge at nisi prius could bar the plaintiff of the costs of 
Ills demurrer. 

The Court observed, that in none of the cases cited by the 
plaintiff’s counsel was there any certificate g&nted under the 

(а) Saycr, 260. (c) Barnes, 136. 

(б) Barnes, 140. (d) 2 Term Rep, 391. 

statute 
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statute of Elizabeth to deprive the plaintiff of full costs* And 
in order to try whether this were a case within the 5th section 
of the stat. of Anne, (and if it were not, it was admitted that 
the certificate under the stat. of Elizabeth would bar the plain- 
tiff of his full costs, notwitstanding the double pleas pleaded 
by leave of the Court under the 4th sect, of the stat. of Anne,) 
they asked whether in this case, where all the pleas were found 
for the plaintiff, if the judge had certified under the statute of 
Anne that the defendant had probable cause for pleading them, 
and had not certified against full costs under the statute of 
Elizabeth , such certificate under the statute of Anne could have 
deprived the plaintiff of his costs ? To which, if no satisfactory 
answer could be given, (and none was given) they thought it a 
material argument to shew that the 5th section of the stat. of 
Anne only applied to a case where one of the special pleas was 
found for the defendant. And presently after Walton drew the 
attention of the Court to the wording of that section; which 
was that “ ifU verdict shall be found upon any issue (not issues) 
in the said cause for the plaintiff, costs shall be given,” &c. 

Hullock referred also to Dodd v. Joddrell , (a) Brook v. Wil- 
lety (b) Vollum v. Simpson ,(c) and Bartlct v. Spooner , (cJ) as 
further exemplifying the construction put upon the statute of 
Anne , which he had contended for. 

Lord Ellenborough C. J, We will look into the cases, 
and if any doubt should occur we will mention it again. But 
at present I am inclined to think that the plaintiff is deprived 
of his costs by the certificate granted under the stat. 43 Eliz. 
It is clear that such would be the effect of the certificate, except 
so far as it is controlled by the 5th section of the stat. of Anne. 
That statute meant to give an advantage to a defendant of 
pleading several matters ; though in so doing it provided that 
such privilege should not be exercised vexatiously to the plain- 
tiff : therefore it says that if any issue shall be found for the 
plaintiff, he shall have costs, &c. unless, &c. by which I un- 
derstand, that if any one or more of several issues be found for 
the plaintiff, the rest being found for the defendant, the plain- 


(a) <2 Term Rep. 235. (l>) 2 H. Blue. 435. 

(c) % Bo$> <$• Pull. 368. {d) Bull. N. P. 335. 

tiff 
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tiff shall have his costs of those pleas found for him, unless the 
judge shall certify, &c. This was to check a superfluity of 
pleading ; and was necessary to be introduced where any one 
bar was found, for the defendant, which would give him the 
general costs of the cause, except for this provision : but where 
all the issues were found for the plaintiff, he did not want any 
new provision to give him the costs of the pleadings. And this 
shews that the statute of Anne was not meant to apply to such 
a case. Where indeed the case is within the Sth section of 
that statute, as if upon a demurrer joined the matter be judged 
insufficient, the costs arc in the discretion of the Court only as 
to the quantum $ that is, to be taxed by the proper officer as 
in other cases ; or if a verdict be found upon any issue for the 
plaintiff, &c. which is to be understood in the sense I have be- 
fore mentioned : “ unless the judge who tried the said issue 
shall certify,” &c. ; and in that case the defendant shall be 
exempted from the costs of those issues found for the plaintiff^ 
which he would otherwise have been obliged to pay. But here 
the certificate under the statute of Elizabeth has taken away 
from the plaintiff all the costs as to all the issues to which he 
would have been entitled without the aid of the 5th section of 
the statute of Anne . 

The other judges expressed their decided opinions that the 
5th section of the statute of Anne had no reference to this case 
where all the issues were found for the plaintiff, and Lawrence J. 
added, that the question ought not to be disturbed after having 
been decided by the opinion of all the judges, as reported in the 
case in Sayer. 

Rule discharged. 


The 


1806. 

Richmond 

against 

Johnson. 


[ 588] 



588 


CASES in TRINITY TERM 


1806. 


Monday, 
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The King against The Inhabitants of the West Riding of the 
County of York. 


By the com- 
mon law 
declared and 
defined by 
the stat. 

22 JT. 8. c. 5. 
and subse- 
quent acts, 
where the 
inhabitants 
of a county 
are liable to 
the renair of 
a public 
bridge, they 
are liable 
also to repair 
to the extent 
of 300 feet of 
the highway 
at each end 
of the bridge : 
and if in- 
dicted for the 
non-repair 
thereof, they 
can only exo- 
nerate them- 
selves by 
pleading spe- 
cially that 
some other is 
bound by 
prescription 
or tenure to 
repair the 
same. 

* [ 589 ] 


A T the summer assizes at York in 1803, this indictment, 
found at the former assizes, was tried, for a nusance in 
not repairing a certain highway ; upon which a special verdict 
was found, which was removed by certiorari before judgment 
into this court. 

The indictment stated that from time immemorial there was 
and yet is a common and ancient king’s highway, leading from 
the market-town of Huddersfield in the West Rifling of the 
county of York towards and unto the market-town of Man- 
chester in the county palatine of Lancaster , in, through, and 
over the township of Quick in the West Riding, &c. used for 
all the liege subjects of the king for themselves and with car- 
riages, &c. to pass, &c. And that a certain part of the said 
highway, at the said township of Quick in the West Riding, &c. 
to wit, a certain part thereof lying next adjoining the icest end of 
a certain public bridge there, called Tamewater Bridge, and with- 
in the distance of 300 feet thereof, beginning at the west end of 
the said public bridge, and extending from thence westwards, 
containing in length 45 feet, and in breadth seven yards, and a 
certain other part thereof lying nea t adjoining to the east end of 
the said bridge , and within the distance of 300 feet thereof, be- 
ginning at the * east end of the said bridge, and extending from 
thence eastwards, containing in length 150 feet, and in breadth 
seven yards, bn the 2d of March , 42 Geo. 3. &c., at the said 
township of Quick, &c. was and yet is very ruinous and in decay 
for want of repair, &c. : so that the subjects of the king cannot 
safely pass ; to the common nusance, &c. against the peace, &c. 
and against the form of the statutes. And that the inhabitants of 
the West Riding of the county of York the said common high- 
way, so as aforeraid being in decay, of right ought to repair and 
amend , when and so often as it shall be necessary. To this the 
inhabitants of the West Riding pleaded not guilty ; and upon the 
trial by a jury of the neighbourhood of the town of Leeds?, 
being next adjoining to the West Riding returned by the 

sherifl* 
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sheriff, according to a special writ directed to him for this pur- 1806. 
pose, a special verdict was found, stating in substance : ThelEiNO 

That from time immemorial there has been and yet is a com- • against 
mon public highway for carriages, &c. from Huddersfield to 
Manchester , leading through the township of Quick in the West York. 
Riding of Yorkshire , and across the river Tame there flowing : 
and that from time immemorial until within time of living 
memory there was no bridge across the river Tame at Quick, 
except a foot bridge, and all. persons having occasion to cross 
the river there with cattle and carriages went across a ford in 
the river ; the foot bridge being a little higher up the river than 
the ford. That before the year 1756 a stone bridge for car- 
riages, &c. called Tamewater Bridge , was erected by voluntary 
subscriptions at Quick , five or six yards higher up the river than 
the ford ; which stone bridge was in that year swept away by 
a flood, when the bridge was rebuilt with stone by voluntary 
subscriptions, and made a little longer than the former bridge, [ 590 ] 
and erected at the ends of the said highway next the river; 
which continued until August 1/99, when it was again swept 
away by a flood: and thereupon the same was again rebuilt 
with stone by and at the expence of the inhabitants of the West 
Riding, and was finished on the 2d of March, 42 Geo . 3. the 
day mentioned in the indictment, and still continues there. 

And that these several stone bridges have been publicly used, 
and have been and are of great public use and benefit ; and that 
the present bridge has been maintained and repaired, and is 
maintainable and repairable by the inhabitants of the West 
Riding. That the present stone bridge was made by the inha- 
bitants of the West Riding larger and wider than either of the 
preceding bridges ; and that the parts of the highway next ad- 
joining to the east and west ends respectively.of the present 
bridge, (being the parts of the highway during the time that 
the same was so out of repair as in the indictment mentioned) 
were made higher in order to come up to the said bridge, and 
wider than they were before. That the township of Quick lies 
in the parish of Saddleworth in the said Riding, which parish 
has been iinmemorially divided into four districts called Mears, 
in one of which mears, called Shaw Mear , the highway in 
Quick next adjoining the west end of the bridge lies; and in 
another of which mears, called Lord's Mear, the highway in 

Qtaick 
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Quick next adjoining the east end of the bridge lies : and that 
the inhabitants of these respective mears have respectively re- 
paired and maintained from time immemorial the said respective 
parts of the highway adjoining the east and west ends of the 
ford before the building of the first mentioned carriage bridge, 
&c. and since adjoining to the respective ends of the present 
bridge when the same has been out of repair ; and that the 
parts of the 'highway indicted, were out of repair, &c. But 
whet tier, &c. * 

Hofroyd for the prosecution. The Riding being liable to the 
repair of the bridge is in consequence liable to the repair of 
300 feet of the highway adjoining each end of it. And no 
question can arise as to any special liability of the respective 
mears, because the general issue only is pleaded; and any 
question of that sort can only be raised by a special plea. The 
stat. 22 H. 8. c. 5. for repair of bridges and highways is framed 
upon the presumption that the inhabitants of the county were 
at common faw bound to repair the bridges within the same, 
where no other persons were specially chargeable for such re- 
pairs ; for the statute does not create the charge, but only di- 
rects the manner in which it shall be imposed. The same 
observation applies to the 300 feet of highway at each end of the 
bridge. It directs (,s*. 9.) that such portion of the highway shall 
be amended as often as need shall require, without saying by 
whom ; and it directs the justices of the peace to inquire, hear, 
and determine in their sessions respecting the repairing of the 
same, “ in as large and ample manner as they might do to and 
for the making and repairing of bridges by virtue of that act.” 
Now the power given them is to tax the inhabitants of the 
county, which would be absurd and unjust, if they were not 
the persons bound to the repair of the highways at the ends of 
the bridge. The statute, therefore, being only declaratory of 
the common law, the particular and summary remedy therein 
prescribed need not be pursued; but an indictment lies at com- 
mon law for the nusance. Lord Coke , (a) in his comment on 
this statute, not only considers that the county is at common 
law liable to thejrepair of bridges, (6) but also of the 300 feet 


(а) 2 Inst. 700, 1, 5. 

(б) Apd vide Rex v. TJ r f^ Riding of York , 2 Ea$t } 340. 

of 
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of highway adjoining the ends thereof ; one of them, as he 1806. 
says, depending upon the other. So in 13 Re}). 33. after say- 
ing that of common right all the county shall be charged to the againtt** 
reparation of a bridge, because it is a common easement for The West 
the whole county, and that the stat. 22 H. 8. c. 5. was but an R York.°* 
affirmance of the common law. Lord Coke adds, “ So it is of 
a highway of common right; all the county ought to repair it, 
because that the county have their ease and passage by it ; which 
stands with the reason of the case of the bridge which shews 
that he was speaking of the highways at the ends of bridges. 

The reason is obvious, that where there is a bridge, it necessa- 
rily brings a greater concourse of persons from the neighbour- 
ing country to that spot, in order to pass the river with more 
convenience ; and the repair of the highways at the ends of the 
bridge is no more than a compensation to the parish wherein 
the bridge stands for the increased use and expence of its 
roads. Dalton (a) and Crompton (h) are also of the same opinion. 

These refer to 43 Assize , pi. 3 7. : (c) where it was presented in 
li . R. that the abbot of Combe ought to repair Chesterford bridge, 
in the county of LeicesUr; to which he alleged a prior record 
in the same Court, by which he was charged with the repair of 
the same bridge ; to which he pleaded that he was only bound [ 593 ] 
to repair two arches of it : and the issue being joined thereon, 
the jury found quod Abbas tie C. non tenctur rcpararc nisi 
duas arches pontis de C. et pontem ultra cursum Jiqme, et non 
fines ejusdem pontis . To which Knivet J. said, we must in- 
tend that you are bound to repair the bridge, and the highway 
adjoining to each end of it, although the soil be in another ; 
because the easement shall be preserved to the people, &c. And 
as it is not found by the record who ought to repair the remainder 
of the bridge, without which the repair of the two arches will 
be of no use, you cannot go acquitted, but must answer over. 

This must have proceeded upon the same principle as where the 
owners of a qertain estate are bound to the repair of a bridge or 
road, it is sufficient to indict any one who is in the possession 

(a) c. 1 6. ( b ) 186. b. 

(c) This is stated in Bro. tit. Presentments in Courts , 22 & 20. but more 
fully in Fits. Crompt . Just. 186. and vide Fits. Nat . Brev. 127. writ dc 
Reparation Facienda. 

of 
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of part of the estate, and he must get his contribution from 
the rest. So the subsequent statutes of the 1 Ann . st . 1. c. 18. 
s. 3. 5. & 13. and the 12 Geo . 2. c. 29. which are legislative 
expositions of the stat. of H. 8. assume the liability of the 
county to repair as well the highways at the ends of bridges as 
the bridges themselves. 

Lambe contril. Admitting that decided cases (a) have estab- 
lished the liability of the county to repair public bridges at 
common law; yet such liability hqs never been extended to the 
highways at the ends of bridges : nor does it attach in any case 
where any other persons are found to be liable for the repairs, 
as the mears are in this case. At common law the parish , and 
not the county, is bound to repair public highways within it ; 
and therefore the county was not bound to plead specially ; 
but it lay rather on the prosecutor to shew such special matter 
in the indictment as would charge the county, against common 
right, with the repair of the highways in question ; as by rea- 
son of the statute of Hen . 8. and the appointmenfoof the justices 
in pursuance of the directions of that act. [It was observed 
that the indictment charged the non-repair to be against the 
form of the statutes .] The statute only gives the justices a power 
to inquire, hear, and determine who are liable to the repair of 
bridges and highways, and to make such process upon every 
presentment before them against such as ought to be charged 
for the repair, “ as it shall seem by their discretions to be neces- 
sary and convenient for the speedy amendment thereof.” To 
avoid all difficulty as to the exact limit where the bridge ended 
and the common highway began, the justices had power given 
them to exercise their discretion within 300 feet how far the 
county (where no other was found specially liable to the repair) 
should repair i{ ; and to that extent they are required to tax 
the inhabitants of the county, . Then that method ought to 
have been pursued which the statute points out, and not the 
remedy by indictment, which is not given. The 3d section 
which expressly creates the duty of the county to repair decayed 
bridges, where, according to the 2d section, it is not known 
who else are liable, is silent as to the repair of the highways at 


(«) They are all collected ia Rex v. The Inhabitants of the West Riding of 
Yorkshire , 2 East, 342 . 
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the ends ; and therefore no indictment lies in this case upon 
that general clause. And if this could be maintained it would 
take away the discretion which the act meant to vest in the jus- 
tices. fLord Ellenborough C. J. The discretion given is rather 
as to how much of the 300 feet is necessary to be repaired.] 
The discretion's as to the apportioning how much of the 300 
feet should be repaired by the county, and how much by the 
parish, where, as is said in 2 Inst. 705. no others are found lia- 
ble to repair the whole. The application should have been for 
a mandamus to the justices to apportion the respective parts. 
And this is analogous to other cases, as where highways arc 
found to be narrow, a discretionary power is given by the gene- 
ral highway act to the magistrates on application in certain cases 
and within certain limits to widen them ; but no indictment 
lies against the parish for not widening them. Neither can 
any instance be found of an indictment against a county for 
the non-repair of the highways at the ends of bridges. The 
case in 43 Assize, pi. 37. is merely the opinion of a single judge, 
and the result of it is not intelligible. The abbot, in answer 
to a presentment for the non-repair of a bridge, shewed by the 
finding of a jury on a former presentment, that lie was only 
liable to repair two arches of the bridge ; and yet he is not ac- 
quitted, because he did not repair the highways at the end of 
the bridge, or shew who else was liable. [Lord Ellenborough 
C. J. The case shews the general opinion then entertained 
that the highways at the ends of bridges were considered as 
excrescences of the bridges tlu^n selves, and that the liability to 
repair the one followed the other.] The statutes of Anne and 
Geo. 2. do not carry the matter further than the prior statute 
of Hen. 8. 

Holroyd in reply. The argument of the defendants is founded 
upon the assumption that the county is not liable at common 
law to the repair'of the highways adjoining the ends of bridges, 
which is contradicted by the authorities cited. The statute of 
Hen. 8. merely fixed the limit of the liability at 300 feet from 
the ends of the bridge, which before might have been doubtful 
at common law, or have depended upon the particular circum- 
stances of each case. But the statute itself assumes the prior 
liability, and merely directs how the county shall be assessed. 
Then if the county be primft facie liable at common law, it can 
Tot. til. 2 G * only 
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only get rid of the indictment by shewing specially some other 
person bound by tenure or prescription to sustain the charge* 
Rene v. The City of Norwich , 1 Stra. 180. 182. 

Lord Ellenborough C. J. As this case comes before us 
upon a special verdict, and will probably be carried further, we 
Will consider it together ; though 1 have no doubt at present 
upon the subject. 1 consider it as having been laid down long 
ago by Lord Coke 9 that the 300 feet of highway at the ends of 
the bridge are to be taken as pai;t of the bridge itself $ being in 
the nature of the thing intimately connected with it, and the 
exact limits difficult in some cases to be ascertained from the 
continuation of arches beyond the sides of the river. The stat. 
of Hen . 8. meant to define the limit which perhaps was uncer- 
tain at common law \ but the statute still proceeds upon the 
assumption that there existed a common law liability for the 
county to repair the highways at the ends of the bridge as well 
as the bridge itself, as appendages to it. All the authorities 
cited go to shew that ; and so do the requisitions of the subse- 
quent statutes of Anne and Geo . 2. The only question is. 
Whether, as up to the time of the indictment for the non- 
repair of this newly erected bridge in the place of the former 
bridge, the mears had been in the habit of repairing the high- 
ways at the ends of the bridge, that makes any difference ? But 
it seems to me that the new bridge, having been once adopted 
as a public bridge, must be taken to be so with all its conse- 
quences and appendages. And even if that were otherwise, 
it may be proper to consider whether the special matter found 
by the jury should not have been pleaded. 

Cur. adv. vult* 

His Lordship now delivered the unanimous opinion of the 
Court. After stating the indictment and special verdict— 

The single question arising on this special verdict is, Whether 
the highway, adjoining a common public bridge, at each end 
thereof, to the extent of 300 feet from the bridge, is of common 
right to be repaired by the inhabitants of the County or Riding 
in which such bridge stands ? Or, in other words, Whether a 
different rule of law prevails with respect to the 300 feet of the 
highway at eacti end of a public bridge from that which prevails 
with respect to the bridge itself ?* for it seems to be admitted 
in argument on the part of the defendants, that this Tamewater 
4 Bridge 
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Bridge is of common right to be retired by all the inhabitants 1806. 
of the West Riding; and that if the highway at each end of it, 
to the length of 300 feet, be by the common law subject to the against 

same rule, as to repairs, as the bridge itself, that, notwithstanding 
the facts found by this special verdict, inasmuch as the defend- York? 
ants have pleaded only Not guilty, and not shewn by plea that any 
other persons are bound by tenure or prescription to repair it, 
the common law’ liability of the defendants must remain. After 
the case of The King againstT/ie Inhabitants of the West Riding 
of Yorkshire , 5 Burr . 2594. respecting the bridge over G/usburne 
Beck, it could not be argued that this bridge, though built ori- 
ginally by subscription in lieu of a foot bridge, having become 
of public use and benefit, was not chargeable on the Riding at [ 598 ] 
large. But it has been endeavoured to separate the highway at 
each end of the bridge from the bridge itself, and to subject it 
to a different rule of law. This wc think cannot be done. The 
highway w ithin the limits of 300 feet at each end is dependent 
on the bridge as to its form and dimensions ; its level must be 
varied as the bridge is made higher or lower, so as to make the 
ascent or descent more gradual : and we see no reason to con- 
strue the stat. 22 Hen . 8. as declaratory of the common law 
with respect to bridges, and introductory of a new rule of law 
with respect to the highways at each end of them. The stat. 

1 Ann . stat. 1. c. 18. made for explaining and altering the stau 
22 Hen . 8. favours this construction : all its clauses and provisions 
coupling the bridge with the liighway, and considering them as 
bound by the same rule of law with respect to the repairs of 
them. So the law was understood by the Judges in the time of 
Ed. 3., as appears by the case cited by Mr. Holroyd from the 
Year Book, 43 Assize, pi. 3 7. and referred to in Bro, Ab . pi. 22. 
Presentments in Court. The case is this — It waS presented in 
the King's Bench before Knivet and Ing, that the abbot of 
Combe ought to repair the bridge of Chesterford, in the county 
of Leicester; upon which a distress was awarded against the 
abbot; who now came and alleged a record in the same Court 
of King's Bench, that how he was heretofore before Chebre im- 
peached for the same bridge; when he came and pleaded that 
he was not bound to repair, except two arches of the same 
bridge ; upon which issue was joined ; and the inquest came 
and found for the abbot. Judgment if he should Jbe now 

2 G 2 charged, 
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charged. And the recoil was read, which was, " Whereupon 
the jury, &c. who say upon their oaths that the abbot of C. is 
not * bound to repair, except two arches of the bridge of T. and 
the bridge ultra cursum aqua?, and not the ends of the bridge.’' 
Knivet. We intend that you are bound to repair the bridge, 
and the highway adjoining the one end of it and the other, 
although the soil may be in another ; so that the easement shall 
he saved to the public. And you are bound to make the bridge 
of sufficient height and strength' for the course of the water. 
And although by the accretion of water the ends shall be re- 
moved, yet you are bound to pursue the course of the water, 
and to repair the highway, without leave of him to whom the 
land belongcth. And inasmuch as in this case it is not found 
nor limited in the record who ought to repair the remainder of 
the bridge, and without doing so it will be of no value; although 
it should be found that the arches are sufficiently made, yet this 
shall not discharge you : therefore see whether you can say any 
thing else.” From this case it is clear that in those days the 
charge of repairing the highways at the ends of a bridge was 
considered as belonging primft. facie to the party charged with 
the repair of the bridge itself. And the statute of H. 8. may be 
considered as having specified the distance of 300 feet from the 
ends of the bridges, for the purpose of reducing to more con- 
venient certainty what should in all cases thereafter be consi- 
dered as the extent and limit of this charge upon the county. 
We are therefore of opinion, that upon the facts stated on this 
record, judgment must pass for the crown. 

Judgment for the Crown. 


The 
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The King against The Bishop of Oxford. Monday , 

° 1 June ‘23d. 


T HE former writ (a) having been quashed for insufficiency, ^chapcljri^ 
a new rule was obtained, calling upon the bishop to shew 0 t' C |\ was eiw 
cause why a writ of mandamus should not issue, commanding (lowed in 
him to license the Rev. Isaac Knipc , clerk, to officiate as chap- j^d cxccu- 
lain or curate of the church or chapel of Piddington , in the ted by the 
parish of Ambrosden , in the county and diocese of Oxford . jSStorof the 
The affidavits in support of the rule stated, that from time rectory, the 
immemorial there was a church or chapel in the township of amTtheinha- 
Piddington , in which divine service and other ecclesiastical duties bitauts of the ; 
have immemorially been performed by a chaplain or curate in ^uUonlirni- 
priest’s orders, nominated and appointed by the inhabitants of ed by the 
the township, or the major part of them; which right either diocesan; 


originated or was confirmed by a deed of 1428, between the in consulcr- 
then impropriator of the rectory of Ambrosden , the then vicar ^ 

meat to the 

vicar, it was provided that the curate of the chapel should receive all the tithes due to the 
vicar from the said inhabitants, and should be appointed by them : under which deed they 
continued to exercise the power of appointment and presentation. In 1797 an act passed 
for Jinclosing open lands in the township, in which it is recited, as if a matter of doubt, 
■whether the curate were entitled to the small tithes, or to a^uodus in lieu of tithes; the 
decision of which is left untouched by the act. In 1801, upon a vacancy, the inhabitants 
appoint and present a curate, upon an agreement signed by him and the principal inhabi- 
tants, wherein they state that he is appointed to the curacy, &c. and to the money payment of 
40/. 8 s. 2 d. annually, payable out of the lands ami hereditaments in P. in right of the said curacy, 
together with surplice fees, and all other profits, privileges , and appurtenances to the same be- 
longing, and of right payable. That the inhabitants considering that sum not sufficient for 
the proper support of the curate had voluntarily agreed with him to pay a further annual 
sum of 29/. 11*. 10 d . ; with a proviso that it 44 shall not in $ny respect alter the money pay- 
ment of 40/. 8 *. 2d. wherewith the said lands are and have been time immemorial charged in. 
right of the said church Held that this agreement, entered into for the purpose of restrain- 
ing the then curate from asserting his claim to the small tithes by due course of law, and 
furnishing evidence against his successors, was simoniacal, and the presentation made thereon 
void. And the right of presentation having thereupon devolved on the crown by stat. 31 
Eliz. c. 0. s. 5. whose presentee had been licenced by the ordinary, a mandamus to the or- 
dinary to licence another curate subsequently appointed and presented by the inhabitants, 
who had given notice of having withdrawn their former nomination and presentment and 
cancelled the agreement, was denied ; and the rule was discharged with costs, 


(a) Vide ante, 345. S. C. upon another point. 

of 
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of the parish, and the inhabitants of Piddington, confirmed by 
the decretal order of the then diocesan. By that deed it was 
provided, that the curate should wholly receive all the tithes, 
real or personal, greater, lesser, or small, and all other emolu- 
ments and profits, &c. due from the inhabitants of the township 
to the vicar; in lieu whereof the said inhabitants were to pay 
to the vicar 20.9. a-year. The affidavits then stated that the 
chapel became vacant on the 12th of May 1801 by the death of 
the curate. That in June 1801 ope of the churchwardens of 
the township waited on the bishop, and informed him that the 
salary of 40/. a-year, which had been theretofore paid to the 
curate, not being considered by the inhabitants as sufficient, 
they had agreed to make an addition of 30/. a-year to it ; to 
which the bishop appeared then to have no objection. That 
there was a meeting of the inhabitants on the 9th of September 
following, to nominate another curate, when Mr. Slopes and 
Mr. Pearson offered themselves as candidates ; and the latter, 
having been nominated by a majority of the inhabitants, applied 
to the bishop for a licence : but the bishop, having inquired 
concerning the existence of a certain agreement between Mr. 
Pearson and the inhabitants, upon which he had been presented, 
and the agreement (as after stated) being then produced by Mr. 
Pearson, declared that he thought it simoniacal, and refused his 
licence. Upon which the inhabitants offered to cancel the 
agreement and wave their nomination; and on the 4th of May 
1802, at another meeting, they nominated Mr. Knipe, who af- 
terwards applied to the bishop for a licence and was refused ; 
the bishop informing the parties that his objection to Mr. Pear- 
son's nomination, which he considered to be simoniacal, was not 
removed. It was further stated, that an action for simony had 
been brought by Mr. Mattlmcs, (who had been nominated to 
the curacy by the crown) against several of the inhabitants who 
had signed the agreement with Mr. Pearson, in which action the 
plaintiff was nonsuited, at the summer assizes at Oxford in 
1803 : (but this, as it appeared by the affidavits against the 
rule, was upon a defect of formal proof.) . 

The agreement in question was as follows. u At a meeting 
of the inhabitants* of Piddington, 9th September 1801, for the 
purpose of electing a resident curate' or chaplain to the church 
of P., the Rev, Isaac Pearson was, by the inhabitants, appointed 

resides 



in thb Forty-sixth Ybar of GEORGE III. 


resident curate or chaplain, and to the possession of the parson* MWt 
age house, and also to the money payment of 401. 8*. 2d. annually YtwKxM' 
payable out of the lands and hereditaments in P. in right of the against 
said curacy, together with the said surplice fees and all other ^®L Bishop 
prqfils, privileges, and appurtenances to the same belonging, and 
of right payable. And the inhabitants aforesaid, considering the 
present stipend or money payment of 401. 8s. 2d. with the sur- 
plice'fees, of themselves insufficient for the proper support of 
such resident curate, have voluntarily consented and agreed with 
the said J. Pearson, that upon his entering upon such curacy at 
Michaelmas next, and performing the usual duties of the 
church, &c. together with such weekly duty as hath been 
customary and maybe required, they, the said inhabitants, will, 
by a rate to be made by the churchwardens of P. now and for 
the time being, or by some other means, raise and pay out of 
the lands, and hereditaments iu P. 2 91. 1 Is. lOd. in addition to 
the said money payment, &c. Provided, and it is hereby 
agreed, that the payment of the said 29/. 11s. lOd. shall be 
made and continued only upon the occupiers of lands and 
hereditaments in P. aforesaid, and shall not, in any respect^ j- QQJ j 
alter the money payment of 40 1. 8s. 2d. wherewith the said lands 
and hereditaments are, and have been, time immemorial, charged 
in right of the said church. And lastly, the said J. Pearson doth 
hereby consent and agree to accept the sail curacy or chaplainship 
upon the terms herein before mentioned.” (Signed by J. Pearson, 
and by the principal inhabitants and paristi officers.) 

The affidavits in answer to the rule, stated that in June 
1801, when the meeting of the inhabitants of Piddington took 
place after the vacancy, the bishop was entirely ignorant of the 
rights of the curate : and was then informed that the salary . 
was a fixed sum of 401. ; and enquiring hov^it was so settled, 
was referred by one of the parties to an act for the inclosure of - 
the township of Piddington. That the bishop, under such ig- 
norance of the rights of the curate, expressed his approbation 
of raising the stipend to 701. a-year, as it was proposed to do. But 
upon reference afterwards to the Piddington inclosure act (about 
1797,) it was found to recite that the chaplain or curate of P. 
was entitled either to the small tithes or else to aVuxfeu or compo- 
sition of IBs. for every yard lAnd, and so in proportion, in lieu of 
all tithing whatsoever: and it provides that nothing in the act 

contained 
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The Kino wea ^ en * n an y w ' se right or claim which the curate of P. had 
ogainst or might have to any small tithes, or to determine or imply that 
The Bishop j, e was or was not entitled to the same. And on subsequent 
' inquiry it appeared that by the endowment of Piddington, in 
1428, the curate was entitled to all the small tithes ; in conse- 
quence of which the rights of the curate had been reserved by 
the act of parliament. That in the survey returned into the 
Exchequer in the time of Queen Anne , the curacy was valued 
l ] at 41/. 7 '$• 8d. : and the small tithes were now estimated at 
above 130/. per annum ; and that the vicarage of the parish of 
Ambrosden , which was then returned at 42/. 5 s. 8d. is now re- 
puted to be worth 200/. per annufn . That Mr. Stopes , the other 
candidate with Mr. Pearson , refused to sigu the agreement in 
question as simoniacal in agreeing to accept 70/. per annum in 
lieu of small tithes ; in consequence of which refusal the inha- 
bitants nominated Mr. Pearson without opposition. That the 
inhabitants afterwards offered to give up the agreement, pro- 
posing however that Mr. Pearson should be bound in honour 
by it; to which the bishop gave his positive negative, and said 
that he felt it his duty not to licence any person who was not 
perfectly free to assert his rights. That in consequence of this 
agreement the nomination having been simoniacal and void, the 
right of nomination vested in the king, who on the 1st of July 
1803 nominated the Rev. Mr. Matthews, to whom the bishop 
granted his licence accordingly. 

The sole question now was, Whether the agreement in ques- 
tion were or were not simoniacal and void ? upon which Sir 
V. Gibbs and Abbott were heard against the rule ; and JVilliams 
Seijt., Milles , and Manley in support of it. 

Lord Ellen, borough C. J. In construing the agreement* 
whether it be simoniacal or not, I shall look only at the agree- 
ment itself, and the act of parliament, which states the doubt 
whether the curate be entitled to take the small tithes in kind 
or to a modus. This doubt is stated in an act of parliament 
which passed four years before the election; and yet when the 
inhabitants come to elect a curate they make a stipulation with 
1605] one of the candidates that he shall sign an agreement whereby 
he admits that 401. 8s. 2d. is the immemorial money payment 
to the curate out of the lands of the township. He was there- 
‘ fore 
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fore intended to be estopped by his own’agreement from insist- 1806. 
ing upon the right of the curate to the small tithes, and to ThTlftNa 
furnish evidence against the right, to be preserved probably in against 
the parish chest. This I am clearly of opinion was simoniacal. ^Oxford 
I f a presentee do but bargain with his patron to forbear any suit, 
for the purpose of trying by due course of law whether or not 
he be entitled to small tithes, that is an agreement for a 
benefit within the statute 31 Eliz. c.G. (ft. 5.) and amounts to 
simony. 

Grose J. It is impossible not to see that this agreement was 
a benefit to the inhabitants by whom the curate was appointed, 
and that it was so intended to be ; and therefore simoniacal. 

And if the rights of the curate had been as well known at the 
time of passing the Piddington inclosurc act, as they now appear 
to be, the provisions of it would probably have been very diffe- 
rent. This Court, however, M ill not assist simony. 

Lawrence J If the parties who present are to derive any 
benefit from their presentee, it is clearly simoniacal. Now if 
the presentee himself is not only to be estopped from claiming 
the small tithes, but is also to furnish evidence against future 
curates who might be disposed to claim them in favour of the 
parishioners, there can be no doubt but that it is simony. The 
agreement is artfully drawn, and on the first reading of it I 
doubted whether the words " time immemorial” (applied to 
the money payment of 40/. 2s. 8 d., wherewith the agreement 
states that the lands have been from time immemorial charged) [ 606 J 
might not have been introduced by accident ; but on considera- 
tion I am satisfied that they were introduced intentionally. 

Four years before, when the act passed, the matter was left in 
doubt, when it is evident that the intention of the parties con- 
cerned must have been called to the question ; and that accounts 
for the parishioners introducing those words into the agree- 
ment, to endeavour to get rid of the curate's claim to the small 
tithes. 

Lb Blanc J. The matter must have been much discussed 
at the time when the local act passed, and the attention of the 
inhabitants must have been then called to the situation and 
claims of the curate. With this knowledge of the matter, the 
very next time that the inhabitants come to exercise their right 
of election, they require of the candidates to sign an agree- 
ment 
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40/. 2s. 8d. to the curate has been from time immemorial. That 
agaiiut leaves no room to doubt but that this was purposely introduced 
ITw Biahop j u t 0 the agreement in order to affect the right of the curate. If 
this were a matter on which any question of law could reason* 
ably be raised, I should be sorry to conclude the inhabitants of 
the township by denying the mandamus ; but it being clear that 
this was done intentionally, and if so, that the agreement was 
simoniacal, we ought not to compel the bishop to do an act 
which his duty forbids him to do, and to put him to make a 
special return. 

The Court thereupon, after alluding to what was said at the 
[ 607 3 conclusion of the case of The 'King against The Bishop of 
Chester , (a) upon the subject of applications of this sort against 
bishops, without a good foundation, 

Discharged the rule 
with Costs. 

(a) 1 Term Rep. 405. 


J«ne «3d Turner against Cary and Others. 

niadc hfnot 1 X T a ru ^ c f° r setting aside proceedings upon the bail-bond 
piming'iii 0 in this cause, it appeared that the writ of latitat, indorsed 

special bail in for special bail, was returnable on the first return of last Kaster 
enough that term, on which the Defendants were arrested, and a declaration 
bail are after- filed conditionally. The time for putting in special bail ex- 
butthe’plahi- P ire< * 011 tlie 29th of April: but they were not put in till the 
tiff may take 8th of May, when notice thereof was served'on the Plaintiff’s 
ment oFthe attonie y> w ho refused to accept the notice as out of .time, but 
bail-bond did not except to the bail, and the bail did not justify. On the 
thereon! un- ^2tli of May the plaintiff took an assignment of the bail-bond, 
less the'bail and commenced proceedings thereon the next day. The 
fied^though ' ^ uestion was > Whether the bail-bond were well assigned 

not before after special bail was put in, 1 but* not perfected, not being 
excepted to. excepted to ? 

* Comyn, 



in thb Forty-sixth Year of GEORGE III. 


m 

Comyn , who shewed cause against the rule, contended for 180& 
the affirmative, and cited Fuller v. Prest , (a) to shew that the 
defendant, not having perfected his bail at the day, is not in against 
court ; and that the sheriff can only relieve himself afterwards 
by justifying the bail, though not excepted to. 1 5 * 

Lawesy contra, referred to Pariente v. Plumbtree , (ft) and 
Murray v. Durand (c) there cited, to shew that the sheriff 
might redeem himself by putting in bail after an action com- 
menced against him for an escape. Though, he observed, that 
in a subsequent case of the same sort, Allingham v. Flower and 
Another , ( d ) it is noticed that the bail had justified. 

Per Curiam . The Master informs us, that by the practice 
of this Court the party makihg default must not only put 
in but justify bail before he can come to the Court for any 
favour. 

Rule discharged 
with Costs. 

(a) 7 Term Rep. 109. (b) 2 Bos. # Pull. 35. 

(c) 1 j Esp. N. P. Cas. 07. {d) 2 Has. % Pull. 24(3. 


Milnb and Others, Assignees of Rhodes and Justamond, Monday , 


Bankrupts, against Gratrix. 


June 23d. 


T HIS came on upon two rules, one calling upon the Defend- Where par- 

ant to shew cause why art attachment should not issue ^ es 
, , . : . . _ agreedtosub* 

against him for a contempt in not paying a certaip sum under m it matters 1 

an award, the submission to which had been made a rule of this ; n difference 
7 between 

Court; the other calling upon the Plaintiffs to shew cause why them to arbi- 

the rule making the submission to the award a rule of Court 

should not be discharged. The facts were shortly these ; the mission 

defendant having had dealings in trade with the bankrupts should be ^ ^ 

before their bankruptcy, and counter claims existing between ^Court^t is 

9 competent to 

either, even since the stat 9 & 10 W u 3. e. 15. to revoke by deed his submission ; and notify 
the same to the arbitrators before the authority be executed ; and he cannot be attached for 
a contempt of Court in not obeying the award, if made after such revocation and notice; 
though the submission be afterwards made a rule of Court. But it teems that it would be 

a contempt to revoke the submission after it had been made a rule of Court. 

them. 
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them, the assignees, after the bankruptcy, brought an action 
against the defendant to recover the value of certain r goods of 
the bankrupts in his hands ; and it was agreed to refer the 
whole matters in dispute. Accordingly, bonds of submission 
to arbitration were respectively executed by the plaintiffs and 
the defendant on the 23d of August 1805, to abide the award 
of two arbitrators if made on or before the 1st of November 
1805, or otherwise to abide the award of an umpire if made 
on or before the 2d of December following. But on the 12th of 
October preceding, before the day appointed by the arbitrators 
for a hearing, the defendant executed a deed of revocation of 
his submission to the arbitration, of which the arbitrators and 
umpire had notice : notwithstanding which they proceeded upon 
the original bonds of submission, and appointed meetings to 
hear and determine the matters thereby submitted to them ; 
and an award was made by the umpire within the time limited, 
dated the 2d of December 1805 ; after having been personally 
served with a copy of the deed of revocation on the 19th of 
November preceding. On the 0th of December the defendant 
was served with a copy of the award ; and in Hilary term last 
the submission to the arbitration was made a rule of Court, 
at the instance of the plaiutiffs ; and a demand of the sum 
awarded was afterwards made on the defendant, who refused 
to pay it. 

Wood and Richardson , for the plaintiffs, contended that a 
submission to arbitration, which was afterwards made a rule of 
Court under the stat. 9 & 10 W, 3. c. 15., (which rule of Court 
had relation to the submission) was irrevocable. They admitted 
that at common law the bond of submission would have been 
revocable, according to Vyniors case ; (a) but contended not- 
withstanding, that where the submission had been made a rule 
of Court, the Court would grant an attachment for disobe- 
dience to the award. (6) The object of the statute however 
would be defeated unless the submission were conclusive. The 


(a) 8 Rep. 82. 

(ft) Hide v. Petit, t Chan. Cos. 185. in Tremenhere v. Tresilian, t Sid, 452. 
and 2 Kvb. 645. 604. the general question as to the practice of the Court in 
granting attachments in such cases was adjourned for further consideration ; 
but it was said that such attachments were constantly granted in C. B. 


title 
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title of it is, “ An act for determining differences by arbitration,” 
and in the body of the act it is said, that for the final determi- 
nation of controversies, &c. be it enacted that it shall and may 
be lawful for all persons desiring to end any controversies, suits, 
&c. to agree that their submission , &c. should be made a rule of 
Court ; which agreement being so made an 4 inserted in their 
submission, &c. shall or may be entered of record in such Court y 
“ and a rule shall thereupon be made by the said Court, that the 
u parties shall submit to and finally be concluded by the arbitra - 
“ tion, &c. made pursuant to sucli submission;” and in case of 
disobedience, &c. the party shall be subject to all the penalties 
of contemning a rule of Court, &c. The statute therefore binds 
the party by his agreement to'thc submission. By such agree- 
ment the other party acquires an interest in the authority given 
to the arbitrator, which the statute directs shall be entered of 
record, and makes it, in the nature of process, imperative on 
the parties. If a Judge's order be made a rule of Nisi Prius by 
consent, neither of the parties can of his own accord annul the 
authority by revoking his consent. And in Lucas v . JVihon , (a) 
the Court said that the object of the act was to put submissions 
to arbitrations in cases where there was no cause depending in 
court upon the same foot as those where there was a cause de- 
pending. The stat. 8 Ik 9 JV \ 3. c. 1 1. s. 8. only says that in 
actions on bonds for a penalty the plaintilf may assign as many 
breaches as he shall think fit : but this has been holdcn to be 
imperative on the plaintiff' to assign breaches ; (b) and here the 
words of the statute are stronger. 

Holroyd , contra, admitted that the defendant was liable on 
the bond ; but denied that the statute made the submission 
irrevocable ; and urged that there was no submission existing at 
the time it was supposed to be made a rule of £ourt on which 
the statute could operate. Where therefore the rule of Court 
itself, founded upon the supposed consent of the parties, was 
really made without the consent of the defendant, of course 
there could be no contempt of the jurisdiction of the Court in 
a matter w T here no such jurisdiction existed ; and the party 
could have no notice of a rule made behind his back : which 

(а) 1 Burr . 701. 

(б) Roles v, R osczcell, 5 Term Rep. 538. and Hardy v, Bern , ib, 63d. 

would 
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would be necessary to bring him into contempt. The umpire 
himself had no authority to make the award, and consequently 
there could be no contempt in not obeying a nullity. 

Lord Ellbnborovgu C. J. It has been properly admitted 
that the defendant could not destroy his agreement to submit 
to the arbitratk^, and therefore a remedy lies upon the bond 
given to secure such agreement. But it is equally clear that 
before the statute of William a submission to arbitration might 
be revoked before it was executed, and there is nothing in that 
statute to make it irrevocable while it continues executory. 
The statute says that it shall and may be lawful for the parties 
to agree that their submission should be made a rule of Court; 
Which agreement , (that is, so long as it subsists as an agreement 
unrescinded,) shall or may be entered of record, &c. After it 
is made a rule of Court the party cannot indeed rescind it 
without incurring a breach of that rule ; but till then it has its 
binding force as an agreement only, to submit to the award of 
the arbitrator, whose authority is in its nature revocable; and 
for the breach of which agreement the party here has a remedy 
of another sort. Then if before any award made one of the 
parties have revoked the authority of the arbitrators, they can- 
not make any award to bind him. 

The other Judges concurred ; Lawrence J. adding, that the 
rule for the attachment in this case was not for obeying an 
award ; but if there were no authority in the umpire to make 
the award at the time, the award itself was a nullity, and could 
not be enforced. 

Rule absolute for discharging the 
Rule for making the Submis- 
sion, &c. a Rule of Court ; and 
the Rule for an Attachment, 
for Non-performance of the 
Award discharged. 


Hodgson 
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Hodgson aeainst Field. Wednesday, 

° June 25th. 

T RESPASS for breaking and entering tlic close of the Plain- 
tiff at Heaton in the county of York, and digging a pit or 
hole there, and for opening and uncovering a sough or drain in ot parcels of 
the said close, and continuing the said pit and sough open and ' v ^|^ , mJ 
uncovered for a long time, *&c. and thereby disturbing the 1*. having 
plaintiff in his possession and occupation of the said close. ^ t L |j j 
Pleas, 1st, not guilty. 2d, That the locus in quo at the times iiis wouily 
when, &c. was a piece of woody ground situate in Heaton, £™ ViI \ d ’ alul 
abutting to the south upon a brook there, and upon another make a col- 
part thereof contiguous and next adjoining to the parcel of 
woody ground situate in Heaton , and at the time of making the a. grants to 
indenture after set forth mentioned as being in the possession of ^ ^ f ! eir * 
Jaspar Pickard; and that before the said times wlien, &c. viz. liberty for" 
on the 13th of July Y]Y], one Robert Stansfield was seised in f,is ,tcir * 
fee of the locus in quo, and one Jeremy Marshall was also seised to carrjfup a 
of the parcel of woody ground adjoining thereto, and also of so,, «hor 
35 acres of land in Heaton adjoining to the said parcel of woody through A , 9 s 
ground ; under which woody ground and other adjoining land woody 
of J. M. there * then were divers veins of coal which he was Y^uiody 0 

ground, aiul 

also liberty for B. his heirs and assigns, to make two little sough-pits in ^4/s woody ground, for 
the more easy and soft carrying up the tail of sough, one of which was to be covered in as soon 
as conveniently might be after making the sough, and the other to be kept open for exami- 
ning the sough so long as was necessary for that purpose , and no longer ; and B. covenanted 
that he, his heirs and assigns , would not damage the trees growing in A.’s woody ground, 
nor get any of the coals under it, except what should arise in the drift of the intended sough, 
and that A his heirs and assigns , from time to time and at all times after might go down 
into any pit or pits of B., his heirs or assigns, to discover whether any coals of A., his heirs 
or assigns, should be gotten; and that B his heirs and assigns, should repair any injury to 
Jl.*s fence, &c. : held that by the grant to B., his heirs, *&,c. of the liberty of making the 
sough in -4/s land, the liberty of making sough-pits at any time afterwards, while the object 
of the grant remained, being necessaiyjor the purpose of repairing the sough , passed as incident 
thereto : and that the use of such sough, lor the carrying up of which into IUs woody 

f round liberty was granted, was not connned to the getting of coals under B. } s woody ground , 
ut extended also to tire adjoining lands of B. : and that die liberty of’ making new sough- 
pits for necessary repairs of the sough, after the two original sough-pits had been covered 
in by mutual consent, was not controlled by the special liberty given for making such 
original sough-pits, the uses of which were limited by die grant ; it appearing upon the face 
of it that the grant of the sough was intended to have continuing operation while any coals 
in B.’s woody ground and adjoining lands remained to be gotten. 

• * [ 614 ] 


denirous 
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1806. desirous of winning and raising, &c. and of having the use and 
Hodgson benefit of a sough for himself, his heirs and assigns , to be made 
against and carried up as aftermentioned, for the purpose of draining 
Field, the mines and works under the same, and thereby enabling him 
and them the better and more conveniently to dig and raise 
the said coal. That Marshall applied to Stansfield to grant to 
him for the purpose aforesaid the liberties and privileges men- 
tioned in the indenture after set forth ; and thereupon, by inden- 
ture of the 13th of July 174 7, (since lost by time and accident,) 
Stansfield granted to Marshall, his heirs and assigns , full liberty 
for him , Marshall, his heirs and assigns to cany up a sough Jrom 
the bottom or edge of the hill. near the brook in the loan in quo , in 
the said indenture called a parcel of woody ground in Heaton, fyc. 
into the said parcel of woody ground of J. M. in Heaton aforesaid , 
in the possession of Jaspar Pickard ; which said two several 
parcels of woody ground are in the said indenture mentioned to 
adjoin upon and lie contiguous to one another ; and also»full liberty 
for J. M.y i his heirs and assigns to make two little sough-pits in 
the said parcel of woody ground of him R. S. near the edge of the 
hill or brook there, for the more easy and safe carrying up the tail 
(f the said sough ; one of the said sough-pits to be covered from 
the top of the said intended sough to the surface of the ground 
as soon as conveniently might be done after the making thereof/ 
and the other to be kept open for examining the sough so long as 
was necessary for that purpose, and no longer; and also full liberty 
for J. his heirs and assigns , to get stones in Stansfield ’ s 
woody ground for making the intended sough, and for making 
and repairing such part of the fence or walls belonging to Stans- 
field’ $ woody ground as should be injured by J. M. his heirs or 
[ 615 ] assigns* The plea then stated, that J . Marshall , by virtue of 
the said indenture, became seised of and entitled to the said liber- 
ties and privileges for the purpose aforesaid to him, his heirs, 
and assigns, as to the said parcel of woody ground and the said 
other lands of J. M. belonging and appertaining. That J. M* 
afterwards carried up the sough and made the two sough-pits, 
in manner aforesaid, and exercised the liberties and privileges 
so granted for the purpose aforesaid, as belonging and apper- 
taining to his' parcel of woody ground, &c. The defendant 
then by his plea deduced title to himself through several mesne* 
conveyances from J. Marshall to Marshall’s parcel of woody 

ground 
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ground and his adjoining land. The pica then further alleged, 
that all the said seams and veins of coal at or before the several 
times when, &c. were not won from within ami under the same 
•parcel of ground and the same other lands , nor was all the coal 
then got or raised therefrom: and that the said sough had been 
from the time of the making and carrying up of the same used and 
enjoyed for the purpose aforesaid, &c. as belonging and apper- 
taining, &c. and until and at the several times when, &c. con- 
tinued to be useful, &c. And because the said sough at the 
several times when, &c. was ruinous and obstructed for want 
of repairing, opening, and cleansing thereof, the defendant 
justified the entering the locus in quo and making the said pit 
or hole, and opening and uncovering the sough, &c. for the 
purpose of the needful and necessary repairing , opening , and clean - 
• sing the sough for the uses and purposes in that behalf aforesaid. 
The replication to the special plea set out the grant at large, which 
was of the 30th of July 1747, by which Robert Slansfield , in con- 
sideration of 42s. and of the covenants therein contained, granted 
to «/. Marshall , his heirs and assigns , full liberty for him the said 
J . M., his heirs and assigns, to carry up a sough, &e. (stating 
the liberty to carry up the sough, and to make the two little 
sough-pits, one to be covered, &c. and the other to he kept 
open, &c. in the same terms as mentioned in the plea: and 
then follows what was omitted in the plea,) and also full liberty 
for J . M., his heirs and assigns , to bring the rubbish which may 
arise in another sough-pit made or intended to be made in Mar- 
shall's parcel of woody ground, arid throw it into a hollow 
place in Stans field's parcel of woody ground, for the rendering 
more safe and commodious the cart-way which is intended to 
be made by J. M \ for the inhabitants of Shipley and others 
through his own ground there to and from ^intended col- 


1806. 

Hodgson 

against 

Field. 


Replication , 

[ G16 } 


MERY ; and also liberty for J. M., his heirs and assigns, to get 
stones in Slansfield ’ s parcel of woody ground, &c. (as in the 
plea mentioned.) Then followed covenants (omitted in tfic/ 
plea) that J. M., his heirs or assigns , should not damage the 
trees growiug in Slansfield ’ s parcel of woody ground ; nor get 
any of Stansfield’s coals, but what should ari^e in the drift of 
the said intended sough ; and that it should be lawful for Stans- 


field, his heirs and assigns, from time to time and at all 
to go down into any pit or pits of Marshall, his heirs 


Vox.. VII. 2 H 


times after, 
pr assigns, 
fop 
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m 

186ft. for the better discovering whether any coals of Stansftetdfs, hfe 
fiooosov ^eirs or tlrtmld be gotten, save as aforesaid. And also 

against that Marshal, tdi heirs and assigns , should not only repair such 
rittv. p a ft of the fence or watts of Stanfield, his heirs or assigns, as 
Should be injured by Marshall, his heirs or assigns, but should 
also from time to time and at all times make good, maintain, 
and secure that part of the fence or watting towards the banks, 
of the said brook where the said rubbish was intended to be laid. 
The replication then stated, that dfter Marshall had carried up 
[ 61 7 3 the sough and made the two sough-pits, as in the plea men- 
tioned, and before the said times when, &c. on 1st of January 
1776, it became and teas no longer jtecessary to keep open either of 
the said sough-pits for the purpose of examining the said sough , and 
thereupon the said sough-pits Were afterwards and before the 
time when, 6tc. respectively filled and covered up to the surface of 
the ground by arid with the consent and approbation of the person 
then seised o( and hi the said parcel of woody ground and the said 
other lands theretofore of J. M. with the appurtenances, and 
entitled to use and enjoy the said sough, See.., and have not since 
been kept open. To this there was a general demurrer and 
joinder. 

Holroyd, in support of the demurrer, contended that thfe 
right of repairing the sough was incident to the grant of it ; 
for that wherever a power was granted to one to make and use 
u thing in the soil of another, every thing necessary for the at- 
tainment and enjoyment of the grant passed also ; and amongst 
others the liberty of entering on the grantor’s soil for the pur- 
pose of repairing the thing : for which lie cited at large 2 Soil. 
Mr. 66 7. M. pi, I, 2, and 3, and 9 Ed. 4. 'Sb. b . Fomfret v. 
Bicroft, 1 Sound. 323. and other cases there referred to ; and 
Sh«j>. Touch, 8©. («) And here he argued from the wording of 
the deed, the reason of the grant, and the relative situation of 
the lands of Ststmfield and Marshall, that the grant of the pri- 
vilege of using the sough, &c. was intended to emire so long 
as any coals remained to be gotten in any of Marshall’s grounds 
adjoining to or communicating with his parcel of woody 
[ 618 ] ground, and wap not merely confined to the privilege of using 
it for the getting of coals under ( his woody ground: for that 
there was a reference throughout to MarshalVe heirs and assigns 

(a) Page 05, of edit, of 1?64. 

as 
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as relating their enjoyment of the privilege; which shewed 1809. 
that a continuing grant was intended. That it was not merely 
a grant to him, his heirs and assigns, to do the act ; hut a grant to 
Urn, his heirs and assigns, that he, his heirs and assigns, might Field. 
do so. That the words of a deed were to he taken most 
# strongly against the grantor; and the whole deed construed so 
as best to effectuate the intent of the parties at the time accord- 
ing to their several estates and interests. Shep. Touch . 8/, 8. 

That the right of repairing the sough, incident to the general 
grant giving liberty to make and use it, was not restrained by 
the special leave granted to make the two sough-pits; for the 
use of those was afterwards qualified. 

Wood, contrik, contended, fifst, that whatever incidents might 
follow a grant, which were absolutely necessary for the enjoy- 
ment of it ; as in the instances mentioned in Italic, wlierc the 
grant is in general terms; yet it was competent to the owner 
of the land to limit the enjoyment of the grant by express pro- 
visions; and that here it was evident, by granting the liberty of 
making the sough, and the two little sough-pits which were to 
be closed after the present purpose was served, that the liberty 
was only meant to be granted once, to be used so long as the 
sough then made would serve the purpose, but not to he con- 
tinued and renewed from time to time by making fresli sough- 
pits after the first were closed. For otherwise it was nugatory 
to grant special liberty to make two little sough- pits, one of 
which was for the special purpose of more easily making the 
sough, and which was to he covered in as soon as conveniently [ 619 ] 
might be afterwards, and the other to be kept open so long 
only as was necessary for examining the sough, and no longer; 

If it.had been intended that the grantee and his heirs might at 
all times make new sough-pits whenever it should be necessary. 

Secondly, he contended that the grant of the sough was to be 
confined to the liberty of getting coals from Marshall's woody 
ground ; for it was to carry the sough up through Stansjield's 
ground into Marshall’s woody ground, and not also into his ad- 
joining lands : but the liberty claimed by the plea comprises 
both; which cannot be justified. If it had been intended to 
grant so large a liberty, which would be likely to endure for 
ever after, some general words would have been added. If there 
be a grant of a way to a particular close, it will not justify the 

2 H 2 • user 
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1806. user of it to go a close over and beyond the close mentioned. 
Hodgson ^ aun ^ erfi v. Mose , (a) Howell v. King , (6) &c. [Lord Ellen - 
againut borough C. J. TJp be sure the way is to be measured by the use 
jeld. mentioned in the grant; but here the grant does not state that 
the sough is to be for the use or purpose of Marshall's woody 
ground, but only that it is to be carried into that ground : and 
when he got the sough into his own ground he did not want 
any grant to carry it through his own ground.] 

Cur. adv. vult. 

Lord Ellexborocgh C. J, now delivered judgment. After 
stating the pleadings as before set forth — 

On the part of the defendant it has been contended, under 
the grant from R. Stansfield to J. Marshall , that he the defen- 
[ 620 ] dant, as Marshall's assignee, has a right to do every thing 
necessary to keep the sough in repair, as being incident to the 
grant of the sough ; and, if necessary, to open sough-pits, and 
uncover the sough in the plaintiff’s ground from time to time, 
-as often as repairs of the sough shall be required. For the 
plaintiff it has been insisted, that the liberty of opening sough- 
pits was granted but for once , and not as often as the sough 
should require repairs. And, in addition to this question, 
another has been argued, viz. whether the defendant has, 
under the grant from 11. Stansfield , any right to drain any land 
but that which was J. Marshall's woody ground. The deed 
granting to Jeremy Marshall the liberty of making the sough 
does not in any part of it distinctly point out what particular 
purpose the sough which was to be made was intended to an- 
swer : but as it appears from the deed that Stansfield was to 
have liberty to go down into J . Marshall's pits, to see that 
neither he nor any claiming under him, got any coal under 
the plaintiff’s dose, except in the drift of the sough ; as there 
are coals under Marshall's woody ground and the adjoining 
land ; and as the deed speaks of an intended colliery ; it seems 
that the object of the grant was to drttin the water from such 
intended colliery , the local extent and limits of which intended 
colliery we have no means of defining : but judging from the 


(<j) l Roll. Abr. 391. 

(6) 1 Mod . 190, Vide these and other cases collected in 4 Fi*i Abr. 514. 

nature 
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nature of such works, there seems no reason to give them any 
other or narrower limit than the boundaries of the continued 
property of the grantee, under which the intended colliery 
might be prosecuted by him, without regard to the closes and 
pieces of ground under which it might be carried, and who 
might of course be expected to follow the coal through all 
the contiguous and connected veins and seams of coal which 
belonged to him. The question therefore is singly, whether 
under the terms of the grant .the grantee had a right to do that 
which from time to time might be wanted to repair the sough, 
so long as the original purpose, for which it was made, required 
it to be continued : or, whether, the sough having been once 
made, it was the intention of the parties, that the grantee 
should use it no longer than it should happen to continue 
unimpaired by length of time or accidents; although in con- 
sequence of accidents the grantee might have actually lost the 
beneficial use of it very soon after it was made. Such latter 
construction, it is obvious, would but ill accord with the views 
of one who was about to open a colliery intended to be u orked as 
long as the coal might last . As to the liberty of making two little 
sough-pits, which were to be kept open during a certain time, 
and then to be filled up, (and which has been observed upon in 
order to shew that the defendant could not open pits for the 
purpose of repairing the sough ;) this docs not furnish any 
substantial inference against the defendant. The purpose for 
which that liberty was granted was “ the more easy and safe 
carrying up the tail of the sough and examining it.” The pur- 
pose of carrying up the tail of the sough has long since been 
answered ; and from the words , " the more easy and safe carrying 
tip the tail of the sough,” it may be reasonably concluded, that 
the sough might have been carried up, though pot so easily and 
safely, without such pits ; and if that be so, Marshall , under 
the words granting him the liberty to make the sough, would 
not have been entitled to make pits of that description : and 
therefore no inference arises from the mention of them that 
other pits should not be made, if the same should be, and to 
the extent only in which they should be, absolutely necessary 
for the purpose of repair. Nor do the covenants in the deed, 
with respect to the repairs <3f the fences and other matters men- 
tioned in them, furnish any argument to shew that Marshall 

* and 
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and his assigns had not, as incident to his grant, a right to do 
what might properly be necessary to repair the sough : for they 
are covenants by which be bound himself to do, for the benefit 
of the grantor, certain things which had no connexion with 
the continuance of the sough, and to do which he would have 
been under no obligation without such covenants. And it 
would be very illogical to deduce a conclusion from the terms 
of a deed comprehending covenants, without which one of the 
parties could not have certain rights, and from their not ex- 
pressly granting matters, which would, pass as incidents without 
being mentioned at all, that such matters in the nature of in- 
cidents were intended not to be granted. It is therefore to be 
seen, as there is nothing to narrow the grant, whether the right 
to repair the sough, and of doing all necessary things for that 
purpose, do not pass as an incident to the grant of the liberty 
of making it. As to which the authorities quoted by Mr. Hol- 
royd are very strong, and that cited from 2 Roll. Abr. 56 7. is 
very like the present case. It appears from the year-book, 
9 E. 435. thus — Qmke, in the course of an argument at the 
bar, put this case : “ If a man grant to me to dig in his land, 
“ and make a trench from such a fountain or spring to my 
“ place, so that I may put a pipe to carry the water to my 
“ place ; if the pipe be afterwards stopped or broken, so that 
“ the water cannot issue out, I cannot dig the laud to amend 
“ tlie pipe; for that was not granted to me: hut if lie bad 
“ granted that I might dig and amend the pipe toties quoties, 
“ &c., then I should do it. And the law is the same if I 
“ prescribe to have such a conduit ; it behoveth me to prescribe 
* to scour and amend it, toties quoties, &c. or otherwise I 
“ cannot dig the land to empty it, &c. Quod fiiit negatum 
“ in both the cases ; for it was said by the Court, that it is 
“ incident to such a grant to scaur and amend.” The authority 
of this and the other cases was not disputed ; but the case found 
in Rolle’ s Abr. and the year-book was said to be distinguishable 
from that now before us, as that was a continuing grant, to 
convey water at all times. Yet it was conceded in argument, 
if the sough had been to drain the water from all the grantee's 
cook, that he would have had a right to maintain the sough 
while there were any coals : and if that be so, as it is admitted 
by the pleadings, that all the coals are not gotten from within and 

under 
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under Marshall's woody grounds and the adjoining lands, 1808 . 
which may be deemed the intended colliery; upon the grounds howmIon 
already considered the right to maintain the sough will of ogam* ' 
course continue. For these reasons we are of opinion that Fiew, 
judgment should be for the defendant. 

Judgment for the Defendant. 


Lloyd against Hooper. 


[ 624 ] 

Wtdnetday 9 
June 25 th. 


A RULE was obtained for tfye Plaintiff to shew cause why the One who was 

writ of inquiry executed and all subsequent proceedings at a 

should not be set aside for irregularity. The question turned town, froni 

upon whether the Defendant had received proper notice for }Jj® 

executing the writ of inquiry? The venue was laid in Middlesex, he was 

and the defendant, whose general residence was at Abergavenny ^ r t ^e of ^ 

in Monmouthshire , and who was residing there when the first executing 

writ was sued out, was afterwards arrested at a hotel in Picca- ^ * s n 

dilly, where he had been staying for near a month before : and 

upon the declaration being filed, he had four days* notice to entltle( * 

f , , , , 1111 , . . more than 

plead, which was served at the hotel, as were other intervening eight days’ 

notices between that and the notice in question, without obiec- notlce ln a 

4 ^ " town cause 

tion made. At length, interlocutor}’ judgment having been though his ’ 

obtained, notice was given on the 7th of June for executing 

the writ of inquiry on the 16tli ; and it was not till the 14th home) was 

that the want of proper notice was objected to ; the defendant a, ^ c 

being seen at the same hotel on the 7th and 16th of June. town. 

Park shewed cause; and referring to the stat. 14 Geo. 2. 

c. 17., which provides that no cause shall be tried at the Sittings 

in London, &c. or IPestminster, &c. where the defendant resides 

above 40 miles from the same, unless at least ten days’ notice of 

trial be given ; (which by the practice of the Court in these 

cases is 14 days ;) said that this had always been understood of 

a bonft. fide residence of the party in the country during the [ 625 ] 

proceedings : though he admitted, according to Brind v. Tor- 

ris, (a) that a casual residence of the party in town where he 

was arrested, and the laying the venue there, would not take 

away bis right to the longer notice in the subsequent stages of 

(«) 9 Blae. 1205. 


proceeding. 
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1800. proceeding when he was bonfl. fide residing above 40 miles oft*. 

But here he resided all the time in town. 
against Comyn , contrk, said that the defendant’s residence in town 

Hooper, during these proceedings was merely casual, his only home being 
at Abergavenny, where he was when the writ was first sued out, 
and to which he was about [to return: and that the statute, 
requiring the longer notice to be given where the party resides 
above 40 miles from town, must be understood of his place of 
general residence, his home, and not of an accidental residence 
as a guest at a hotel. That this seemed to be the only certain 
criterion for giving notice, and was to be collected from the 
cases of Brind v. Torris , Kutiff v. Gascoigne, cited in Douglas 
v. Ray , (a) and Spencer v. Smith . (6) 

The Court were clearly of opinion that the defendant, though 
his general residence might be at Abergavenny , yet having re- 
sided in London , for aught appeared, from the time of his arrest 
till after he was served with the notice of executing the writ 
of inquiry, was only entitled, as one living in town, to the eight 
days’ notice, which had been given. That the object of the 
statute in requiring the longer notice to be given to defendants 
residing above 40 miles from town was to secure to them the 
[ 626 ] full benefit of the notice for eight days, part of which time 
would necessarily be consumed in its reaching him in the coun- 
try, and in giving him time to communicate upon it with his 
agent in town : but here the defendant continued domiciled in 
London at the time of the notice served, which distinguished 

tliis from the case referred to. 

/ 

Rule discharged. 

(«) i Term litp. 553. (fc) 1 East , 688. 
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ABATEMENT. 

A S by the practice of the Court they 
will not grant over of an original 
writ, and jet a plea in abatement for 
want of an addition to the defendant 
in such writ is bad without oyer; the 
Gleet is to prevent such a plea from 
being pleaded ; and therefore if plead- 
ed the Court will quash it. Dostums 
v. Hn«l , K. -40* G. 3. 3 S3 

ACCORD axt> SATISFACTION. 
See Raii.-Bom), No. 1. 

ACTION, COMMENCEMENT OF. 

M here the debt was paid after an alias 
pluries writ issued, the defendant can- 
not object at the trial that the latitat 
was not returned ; for at any rate if 
the alias pluries were the commence- 
ment of the action, it is only an ir- 
regularity, which, though a ground 
for application to the Court to set 
aside the proceedings, yet having been 
once waved, cannot afterwards be ob- 
jected to. Neither can it be objected 
at the trial that when Die debt was 
paid the defendant had no iTotice of 
any action commenced or costs in- 
curred. Toms v. Powell, T. 4G (!. 3. 

530* 

Voi, VII. 


ACTION os Tin: CASE. 

1. Ihider ancient deeds recognizing u 
right in the owner of an estate to have 
a weir across a river for taking fish, 
if it appear that such weir was here- 
tofore made of brudi-wood, through 
which it is possible for the fish to es- 
cape into the upper part of the river, 
lie cannot convert it into a stone weir, 
whereby the possibility of an escape 
through the weir is debarred ; though 
in flood times the fish may still over- 
leap it. The enhancing, straitening, or 
enlarging of an ancient weir, as well 
as the new erection of one, for the 
purpose of stopping fish in their pas- 
sage up a river, is treated as a public 
nuisance by Magna Chart a , v. 23. ami 
12 Ed. 4. c. 7. And the right to convert 
u brushwood into a stone weir is not 
evidenced by shewing that 40 years 
ago two-thirds of it had been so con- 
verted, without interruption : and the 
action for the injury having been 
brought within 20 years after the re- 
maining third part was so converted. 
Weld \0 Hornby , Clerk, II. 4 G G. 3. 195. 

2. After if warranty of a horse as sound 
the vendor in u subsequent conversa- 
tion said, that if the horse litre 
unsound (which he denied) he would 
take it again find return the money. 
This is no abandonment of the original 
2 Iv contract, 
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ANNUITY. 


contract, which still remains open ; 
and though the horse be unsound the 
vendee must sue upon the warranty, 
and cannot maintain assumpsit for 
money had and received to recover 
back the price, after a tender of the 
horse. Payne v. Whale, II. 46 G. 3. 

274 

3. A canal act provided that the Canal 
Company should not be entitled, on 
purchasing lands for making a canal, 
to any coal mines, be. under the same 5 
but that such mines should belong to 
the same persons as would have been 
entitled to them if the act had not been 
made : but it required the owners to 
give notice to the company of their in- 
tention to work their mines within ten 
yards of the canal ; and that the Com- 
pany might inspect the mines, and 
might stop the further working of 
them, paying compensation to the own- 
ers : held that the right of the owners 
to work within the ten yards was left 
as before the act, if after notice given 
by them to the Company the latter did 
not purchase out their rights \ and that 
the canal being damaged by the nearer 
approach of the mine after such no- 

. tice and non- purchase, no action lay 
against the coal-owner for such injury, 

; which happened by the default of the 
Company in not purchasing. The Com - 
pany of Proprietors of the IVyrley and 
Essington Canal Navigation v. Bradley 
Sf others, E. 46 G. 3. 368 

4. Aliter, where the canal act provided 

that in working such mines no injury 
should be done to the canal. Binning - 
ham Canal Company v. llawesford , 
cited. * ib. 

5 . And aliter, where the house of one 
claiming under a grant from the owner 
of the soil was undermined by him. 
Earl of Lonsdale's case , cited. ib. 

ADMINISTRATOR and EXECUTOR. 

An executor administering, having once 
received money, assets of Ids testator, 
cannot discharge himself under the pica 
of plene administravit to an action by a 
bond creditor of his testator, by shew- 
ing that he paid the money over to his 


co-executor, even for the purpose of 
satisfying the bond creditor, who had 
applied for payment to such co-exe- 
cutor, if the co-executor afterwards 
misapplied the money by retaining it 
to satisfy his own simple contract debt. 
Crosse etUxor, Administrators of Reeder, 
v. Smith and M unt, Executors of 
Grierson , II . 46 G. 3. 246 

AFFIDAVIT TO HOLD TO BAIL. 

1. An affidavit to hold to bail, stating 

that the defendant was “justly indebt- 
ed to the plaintiff in 100/. upon and by 
virtue of a certain bill of exchange 
dra vn by the defendant, and long since 
clue and unpaid,” is sufficient, without 
stating in what character the bill was 
due to the plaintiff, whether as payee 
or indorsee. Bradshaw v . Saddington, 
ill. 46 G. 3. 9-1 

2. An affidavit to hold to bail, only sta- 
ting that the defendant was “ indebM 
to the plaintiff in tsAl.for goods sold 
and delivered (not stating hj the plain- 
tiff to the defendant) and as the ac- 
ceptor of a bill of exchange," is insuffi- 
cient. Perks v. Secern, II. 46 G. 3. 
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ANNUITY. 

The annuity act, 17 Geo. 3. c. 26. as ap- 
pears from the whole purview of it, 
is confined throughout to annuities 
granted upon pecuniary consideration ; 
though the first clause, in the terms of 
it, requires a memorial of every annuity 
bond, be. to be inrolled. It is not 
enough, therefore, for the defendant 
to plead generally to an action on a 
bond conditioned for the payment of 
an annuity, -the consideration whereof 
docs not appear upon the face of the 
bond or condition set forth upon oyer, 
that it was sealed and delivered after 
the passing of the act, and that no 
memorial of it w'as inrolled ; without 
shewing that the consideration was 
pecuniary ; but such general plea is 
bad on demurrer. H>rn : Executrix of 
Horn , v. Horn and another, T. 
46 G. 3. 529 

APPEAL. 
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APPEAL. 

The justices are bound by stat. 9 G. 1. 
c. 7. s. H. to receive and adjourn an ap- 
peal mat|e by the next Sessions alter 
an order of removal made against such 
order, if no notice has been given to 
the respondent j though they should 
be of opinion that the order was exe- 
cuted in suflicient time, before the 
Sessions to have enabled the appellants 
to give reasonable notice of Uieir ap- 
peal to the respondents. The King v. 
the Justices of Stujfurd shire, T. 4b 
G. 3. 51!) 

APPRENTICE. 

See SETTLEMENT BY Al'J’KKNTICKSlIl 1’. 

Stamp, No. 1. 

Where, upon a habeas corpus to bring 
up the body of an apprentice, the keep- 
er of the House of Correction return- 
ed, wi:h the body of the party, a regu- 
lar conviction of him by two magis- 
trates on the stat. 20 Gcu. 2. c. Ip. for 
a misdemeanor in absenting himself 
as an apprentice from his master’s ser- 
vice ; it is no answer to shew by atli- 
davit that the party had bound himself 
what an infant to serve till 25, and 
that when he came of age he elected 
to avoid the indentures, atter which the 
offence imputed had been committed 
lor th.s was proper matter to be shewn 
to the magistrates below, who, if the 
matter shewn to them were true, acted 
at their own peril in committing the 
party j but this Court have no power 
to discharge an apprentice from his 
indentures $ and are bound by the 
return of a regular conviction, where 
the objection does not appear on the 
face of the return, to remand the party. 
Ex parte Gill , E. 4 6 G. 3. 370 

ASSUJUPSLT. 

1. A creditor for goods sold and delivered 
to a trader who had committed a secret 
act of bankruptcy, not being cognizant 
thereof, attached money of the trader’s 
in the hands of a third person, and re- 
covered judgment in the mayor’s court 
pf London against the garnishee, who 


thereupon paid him the amount of the 
debt so attached ; afterwards a com- 
mission issued : held, that this pay- 
ment was not protected by the stat. 
1!)G. 2. r. 32. not being a payment 
made by the bankrupt in the usual and 
ordinary course of trade and dealing ; 
and held that the assignees of shcIi 
bankrupt, under a third commission 
issued against him, might sue for mid 
recover back such payment, although 
the bankrupt who had obtained his 
certificate under his former commis- 
sions, had not paid 15*. in the pound 
under the second of them : in which 
case his future effects remain liable to 
that extent to his creditors under the 
second commission respectively, Ho- 
vil & others, Assignees, &c. of Warded, 
a Bankrupt, v. Browning, II. 4f> G.3. 
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2. A trader indebted to the defendants, 

after a secret act of bankruptcy, gives 
them a new bill in lieu of their former 
claim, and deposits with them certain 
policies of insurance made on his ac- 
count, as collateral security. And after 
notice of a loss upon those policies, the 
policy broker at the bankrupt’s re- 
quest, gives his own acceptance to the 
defendants (which was afterwards 
paid,) in order to induce them to give 
up their lien on the policies ; after 
which a commission of bankrupt 
having issued against the trader on the 
prior act of bankruptcy : held, that the 
assignees could not recover from the 
defendants the amount of the broker’s 
acceptance paid to them, which was 
the iftonru of the broker, and not of the. 
bankrupt i though the broker, in set- 
tling his account with the assignees, 
retained the amount of the money so 
paid by him to the defendants, in order 
to get the policies out of their hands. 
} lov'd li< others , Assignees of Warded, 
a Bankrupt , v. Pack and another , 1L 
40 G. 3. 104 

3. After % warranty of a horse as sound 
the vendor in a subsequent conversa- 
tion said hat if the hor se were unsound 
(which he denied) he would take it 
again and return the money . This is no 
abandonment of the original contract,. 

% K 2 whielj 
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'which still remains open : and though 
the horse be unsound the vendee must 
sue upon the warranty, and cannot 
maintain assumpsit for money had and 
received to recover back the price, 
after a tender of the horse. Payne, v. 
Whale, II. 46 G. 3. 2/4 

4. A premium paid on an illegal insu- 
rance, though not in fact known to the 
parties to be so, cannot be recovered 
back. Lubbock v. Potts , T. 46 G. 3. 

449 

5. Where the plaintiff declares upon a 

quantum meruit for work and labour 
done, and materials found, it is com- 
petent to the defendant, even without 
notice to the plaintiff, to prove that 
the work done was not worth so much 
as the plaintiff claims. And if it appear 
that the plaintiff had been paid on ac- 
count as much as the work was worth, 
he cannot recover. And so it seems 
that the defendant may be let into such 
a defence where the contract was for 
the work to be done at a certain price ; 
at least if he give the plaintiff previous 
notice of such defence, that he may be 
prepared to meet it. And, epuere, if 
the work done be wholly inadequate to 
answer the purpose for which it was 
undertaken to be performed, whether 
the defendant may not be let into such 
defence even without notice. Batten 
v. Butter, T. 46 G. 3. 47}) 

ATTORNEY. 

1. Attornies, plaintiff's, are not within the 
London court of conscience act 39 & 
40 G. 3. c. 104. compellable to sue 
there for a debt under 5/. at tlic peril 
of costs. Board v. Parker, M. 46 G. 3. 

47 

2. And this, though the defendant were 

also an attorney. M. 46 G. 3. 50 

3. An attorney is bound to disclose, when 

called as a witness by the adverse party, 
the contents of a notice which he re- 
ceived to produce a paper in Hie hands 
of his client ; the privilege of the client 
only extending to exclude the dis- 
closure of any fact communicated con- 
fidentially to the witness in the charac- 
ter of iiis attorney. Sprucely, qui tom, 
T. Schulenburgh, E. 46 G. 3. 357 


AWARD. 

1. Upon a reference of all actions, con- 
troversies, See. and also of two distinct 
matters of difference ; if the arbitrator 
omit to decide one of such distinct 
matters, that vitiates the whole award ; 
which cannot therefore be enforced by 

. attachment. Randall v. Randall, M. 
46 (r. 3. 81 

2. Where parties by bond agreed to sub- 

mit matters in differenc e between them 
to arbitration, and that the submission 
should be made a rule of court, it' is 
competent to either, even since the .'4 at. 
9 Se 10 W. 3. e. 15. to revoke by deed 
his submission, and notify the same to 
the arbitrators before the authority be 
executed : and he cannot be attached 
for a contempt of court if after such 
revocation and notice the arbitrators 
make an award, and the submission be 
made a rule of court. Hut it seems 
that it would be a contempt to revoke 
the submission after it had been made 
a rule of court. Milne and oi/tn's, 
Assignees of Rhodes and another, bank- 
rupts, v. GrulrLv T. 46 G. 3. 60S 

HAIL. 

Sec Affidavit to hold to Bail. 

1. The defendant, a seaman, being out 

upon bail on process for a debt under 
90 /., was impressed into the king’s 
service; ami as he would have been 
entitled to his discharge, if in custody, 
by virtue of the stat. Mi G. 3. c. 33. 
s. 22., the Court on application of the 
bail ordered an exoneretur to be en- 
tered oil the bail-piece in the first in- 
stance. Robertson v. Patterson, T. 
46 G 3. 405 

2. Hail in error, who were excepted to 

and did not justify , were relieved from 
proceedings against them, though no 
other bail had been put in; but they 
were made to pay the costs up to this 
time, the plaintiff ha\ ing been induced 
by former cases to proceed against 
them. Gould Si another v. Huhnstrom , 
T. 46 G. 3. 5sO 

3. After default made in not putting in 
special bail in time, it is not enough 
that bail are afterwards put in: but the 

plaintiff 



BANKRUPT. 


631 


pltiintiff may take an assignment of 
the bail-bond and proceed thereon, 
unless the bail be also/W//fV</, though 
not before excepted to. Turner v. 
Carey, and others, T. 46 G. 3. 60/ 

BAIL-BOND. 

To debt on a bail-bond, it is no good 
plea that the action was brought by 
the sheriff 1 for the benefit of and as 
trustee for the sheriffs officer, who 
arrested the defendant, and to whom 
the defendant paid the debt and costs, 
&c. after the return-day, but before 
the sheriff' was ruled to return the writ, 
and who accepted the money so paid 
by the defendant, in fail satisfaction 
and discharge of the bail-bond and fees, 
&.c. ; and that if any damage were 
afterwards incurred for default of de- 
fendant’s appearance according to the 
condition of the bond, it was occa- 
sioned by the default of such sheriff’s 
officer in not paying over the debt 
and costs to the plaintiff in the ori- 
ginal action, which would have been 
accepted by such plaintiff, &c. : for 
it does not thereby appear that the 
sheriff’s officer had either a legal, or 
an equitable, interest (even supposing 
the latter would have .sufficed) in the 
bond at the time of the supposed satis- 
faction received by such officer *, and 
supposing that accord and satisfaction 
could be pleaded to such a bond, not 
for money but for a collateral act j 
and supposing that it could be so 
pleaded after the day stipulated for 
performance of the act. Seiioky and 
Domvdlc \ . Mcarns, II. 46 G. 3. 118 

BANKRUPT. 

Sec Insoi/vknt Debtors, No. 

Mandamus, No. 1. 

I. It is a good pica to an action on a 
promissory note and for money lent, 
that the plaintiff is an uncertificated 
bankrupt, and that his assignees re- 
quired the defendant to pay to them 
the money claimed by the plaintiff: 
and it is no good replication that the 
causes of action accrued after the 


plaintiff became bankrupt, ami that 
the defendant treated with the plaintiff 
as a person capable of receiving credit 
in those behalves ; and that the com- 
missioners had made no new assign- 
ment of the said notes and money; 
for the general assignment of the 
commissioners passes to the assignees 
of the bankrupt all his a fter acquired 
as well as present personal property 
and debts. Kitchen v. Iiartsch, M. 
46 G. 3. 53 

c l. A bill of sale to a particular creditor 
of all the effects of a trader, in trust 
to satisfy his debt, and pay over the 
surplus (if any) to the trader, is an act 
of bankruptcy, and of no effect as a 
conveyance notwithstanding it was 
given by the trader when under arrest 
at the suit of the particular creditor tor 
a just debt, and followed by an imme- 
diate change of possession. There 
was another writ out against the trader 
at the time, and he knew that he was 
in insolvent circumstances ; but it did 
notappearthatthese facts were known 
to the particular creditor. Newton , 
Assignee of St el fox, a bankrupt, v. 
Chant ter , If, 16 G. 3. 138 

3. A creditor for goods sold and deli- 
vered to a trader, who lmd committed 
a secret act of bankruptcy, not being 
cognizant thereof, attached money of 
the trader’s in the hands of a third per- 
son, and recovered judgment in the 
mayor’s court of London against the 
garnishee, who thereupon paid him 
the amount of the debt so attached ; 
and afterwards a commission issued : 
held tl^it this payment wn s not protect- 
ed by the stat. 1 it G. 2. t\ 3 not being 
a payment made by the bankrupt in the 
usual and ordinary course of trade and 
dealing : and held that the assignees of 
such bankrupt, undera l/tt/rf commis- 
sion issued against him, might sue for 
and recover back such payment, altho* 
the bankrupt who had obtained his cer- 
tificate under his former commissions, 
had not paid 1 5$. in the pound under 
the second of them : in which case 
his future effects remain liable to that 
extent to hiscreilitors under the second 
commission respectively, llovil and 

others , 
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otters, Assignees of Wardell , a Bank - 

. rap/, v. Browning , H. 46. G. 3. 154 

4 . A trader indebted to the defendants, 

after a secret act of bankruptcy, gives 
them a new bill in lieu of their former 
claim, and deposits with them certain 
policies of insurance "made on his ac- 
count as collateral security. And after 
notice of a loss upon those policies, the 
policy broker,' at the* bankrupt’s re- 
quest, gives his own acceptance to the 
defendants (which was afterwards 
paid,) in order to induce them togive up 
their lien on the policies j after which a 
commission of bankrupt having issued 
against the trader on the prior act of 
bankruptcy : held, that the assignees 
could not recover from the defendants 
the amount of the broker’s acceptance 
paid to them, which was the money of 
the broker, and not of the bankrupt; 
though the broker, in settling his ac- 
count with the assignees, retained the 
mnount of the money so paid by him to 
the defendants, in order to get the poli- 
cies out of their hands. Ifavil others , , 
Assignees of War dell, a Bankrupt , v. 
Pack and another , II. 46 G. 3. 101 

5. Where assignees of a bankrupt adver- 

tised the lease of certain premises, of 
which the bankrupt was lessee, for sale 
by uuction, (without stating themselves 
to be the owners or possessed thereof,) 
and no bidder offering, they never took 
possession in fact of the premises : hc*ld 
t|int this was. no more than an experi- 
ment to ascertain the value, whether 
the lease were beneficial or not to the 
creditors, and did not amount to an as- 
sent oiv the part of the assignees to take 
the term, nor support an averment in a 
declaration incovennntngainstthcm by 
the landlord, that all the estate, right, 
title, interest, &c. of the bankrupt in 
the premises came to the defendants by 
assignment thereof. Turnery. Bichard - 
son and another , Assignees of Bather, 
a Bankrupt , E. 46 G. 3.. 335 

6. But in an action for use and occupa- 
tion brought against the assignee of 
a bankrupt to whom a house was let, 
proof that the landlord had applied 
to the assignee after the bankruptcy 
to know if he meant to take the bank'. 


rupt*s interest in the house j to which 
the assignee answered, that if he did 
not let it by Lady day he would give 
it up ; and he afterwards accordingly 
paid up the rent to that day, and of- 
fered the key, Lord Kenyon , C. J. 
held him liable. Boome v. Robinson , 
Westminster , Dec. 1800. 339 

7* The drawer of a bill of exchange, 
which had been accepted, and was not 
refused payment by the acceptor till 
after the bankruptcy of the drawer, is 
discharged by his certificate, inasmuch 
as such debt is made proveable under 
his commission by the stat. 7* G. 1, 
e. 3 ll Starey v. Barnes, T. 46 G. 3. 

435 

8. A devisee for life of an estate, part of 
which was a brick ground, making 
bricks there for sale generally, with a 
view to profit, is not a trader within the 
bankrupt laws, though lie purchased 
the coals and some of the wood used in 
burning the bricks, and had occupied 
the same ground as a brieknmkcr for 
general sale before the estate came to 
him by devise ; for this is but a more 
beneficial mode of enjoying his own 
estate, by carrying the soil to market 
in an ameliorated state j and it is not 
almying of any commodity, to sell it 
again, nor docs it fall within the prin- 
ciple of the bankrupt laws which were 
levelled against those who getting 
other men’s goods into their hands 
obtain credit upon and consume the 
same. Sutton v. Wheeley , T. 46 G. 3. 

442 

9. Where a trader, being pressed by a 
creditor for payment or security, one or 
other of which he said he w ould have, 
gave a bill of sale of certain wools and 
cloths in a mill, apparently the whole 
of his stock, and immediately left his 
business and home, and became a bank- 
rupt ; this, inasmuch as the act done 
did not redeem the trader even from 
any present difficulty, which is the or- 
dinary motive for such an act when 
really -done under the pressure of a 
threat, is evidence that it was not done 
under such pressure, but voluntarily, 
and with a view to prefer the particu- 
lar creditor in contemplation of bank- 
ruptcy ; 
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fiiptcy ; and is therefore void as against 
the assignees of the bankrupt. Thom- 
ton and others, Assignees of Rangdalv, 
a Bankrupt, v. Hargreaves and an- 
other, T. 46 G. 3. 54 

BARON AND FEME. 

The Court will discharge a married wo- 
man on filing common bail, who was 
siTed for goods sold and delivered to 
her by the plaintiff; knowing at the 
time that she was a married woman, 
though living apart from her husband 
with a separate maintenance. Hard el l 
v. Gooch , T. 46 G. 3. f>8 ( > 

BASTARD. 

r lhe Court will grant a habeas corpus to 
bring up the body of a bastard child, 
within the age of nurture, for the pur- 
pose of restoring it to the custody of 
the mother, from whose quiet posses- 
sion it was taken, at one time by fraud, 
and afterwards hv force; and this 
without prejudice to the question of 
guardianship, which belongs to the 
Lord Chancellor representing the king- 
in Chancery. The King v. Hopkins 
and Wife, T. 40 G. 3. 5;<) 

BILLS OF EXCHANGE, &c. 

1. A., B., and C., trading under the firm 
of A. and Ik, in the cotton business ; ( '. 
not bcingknown to the world as a part- 
ner ; and A. and B. traded as partners 
alone under t lie same linn in the busi- 
ness of gmrers ; in which latter busi- 
ness they became indebted to D. and 
ga\c him their acceptance; which not 
being able to take up when due, they, 
in order to provide for it, indorsed in 
the common firm ol* A. and B. a bill 
of exchange to D. which they had re- 
ceived in the tot ton business in which 
C\ was interested ; but such indorse- 
ment was unknown to C., of whom 
D. the indorsee had no knowledge at 
the time. Held that such indorse- 
ment in the firm common to Coth part- 
nerships of a bill received by A. and 
R. in the cotton business bound C. their 
secret partner in that business, and 


tlmt consequently C. was liable to be 
sued by D. on such indorsement ; the 
latter not knowing of the misapplica- 
tion of the partnership fund at the 
time. Swan and others v. Steele, Clerk, 
and Wood, II. 46 G. 3. 210 

2. An indorsee, three months after a bill 

became due, demanded payment of 
the indorser, who first promised to pay 
it if he. would call again with the account, 
and afterwards said that he had not had 
regular notice, but as the debt was justly 
due he would pay it : held that the first 
conversation being an absolute pro- 
mise to pay the bill, w as prinia facie an 
admission that the bill had been pre- 
sented to the acceptor for payment in 
due time, and had been dishonoured, and 
that due notice had been given of it to 
the indorsee ; and superseded the ne- 
cessity of other proof to satisfy t host- 
averments in the declaration , and tlmt 
the second* conversation only limited 
the inference from the former so far 
as the want of regular notice of the 
dishonour to the defendant went; 
which objection he waved. Lundie v. 
Robertson , II. 46 G. 3. *231 

3. If an indorser neglect to demand pay- 
ment of the drawer in a convenient 
time, a subsequent promise to pay by 
the indorser will cure this laches. By 
Lord Raymond, (’. J. Hatldock v. 
Bury, Middlesex, T. 3. G. L l. MS. 236 

4. It seems that proof of a protest for 
non-acceptance of a foreign bill of ex- 
change is necessary to enable the payee 
to recover against the drawer ; and 
that the want of it is not supplied by 
proof qf a noting for non-acceptance 
and a subsequent protest for non-pay- 
ment. But whether or not the protest 
for non-payment he suffi* ient in such 
case, where the holder, after u refusal 
by the drawee to accept, presented it 
for payment when due, and was re- 
fused payment ; at any rate the holder 
is bound to, give notice to the drawer 
ofth^non-jieceptanee; without, w hich 
the original payee, to whom the bill 
was returned, cannot recover against 
the drawer : and it is no excuse for 
not giving sutih notice that the drawer 
had no effects iu the drawee’s bands 
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at the time when the bill was refused 
acceptance or afterwards, if he had 
some effects (to whatever amount in 
the drawee’s hands when the bill was 
drawn.) Orr and others v. Magirmis , 
E. 46 G. 3. 359 

5. Whether or not the fact of putting a 

letter into the post-office containing 
notice of the dishonour of a bill to the 
drawer, to whom it vitas directed, be of 
itself sufficient evidence to be left to 
the jury that such notice reached the 
drawer j at any rate, if a bill be ac- 
cepted payable atm.’s, who is the ac- 
ceptor’s banker, the party taking such 
special acceptance (which he is not 
bound to do) thereby impliedly agrees 
to present it for payment within the 
usual banking hours at the place 
where it is made payable $ and if he pre- 
sent it after such hours, without effect, 
it is no evidence of th$ dishonour of 
the bill so as to charge the drawer. 
Parker v. Gordon , E. 46 G. 3. 385 

6. The drawer of a bill of exchange 

which had been accepted, and was not 
refused payment by the acceptor till 
after the bankruptcy of the drawer, is 
discharged by his certificate ; inas- 
much us such debt is made proveablc 
under his commission by the stat. 
7 G. 1. v. 31. Starry v. Barnes, T. 
46 G. 3. 435 

BILL OF SALE-; fraudulent. 

See Bankrupt, No. 2. 

BRICKMAKER, 

Sec Bankrupt, No. ft. 

BRIDGE. 

By the common law, declared and de- 
fined by the stat. 22 H, 8. c. 5. and 
subsequent acts, where the inhabi- 
tants of a county are liable to the re- 
pair of a public bridge, they are liable 
. also to repair to the extent o£300 feet 
of the highway at each end of the 
bridge ; and if indicted for the non- 
repair thereof, they can only exonerate 
themselves by pleadirg specially that 
some other is bound by prescription 
or tenure to repair the same. The 


King v. The Inhabitants of the West 
Hiding of the Comity of York, TA6 G. 3. 

588 

BROKER. 

See Assumpsit, No. 2. 

1. Where a broker pledges the goods of 

his principal as his own, the pawnee 
who claims by such tortious act of the 
broker cannot claim to retain against 
the principal in trover for the amount 
of the lien which the broker had on 
the goods for his general balance at 
the time of such pledge. It may be 
othelrwise, where one who has a lien 
delivers the goods to a third person 
as a security, with notice of his lien, 
and appoints him to continue his pos- 
session, as his servant, for the preser- 
vation of his lien. M' Combie v. Davies , 
M. 46 G. 3. 5 

2. It seems that a stock-broker is liable to 
pay to the Chamberlain of London , for 
the benefit of the corporation, the an- 
nual duty of 40s. directed by stat. 6 
Ann. c. 16. s. 4. to be received by the 
Chamberlain from every broker. But 
at all events if the Chamberlain sue for 
sucli duty in the London Court of Re- 
quests, and that Court decline taking 
cognizance of the suit, on the ground 
that the corporation, for whose bene- 
fit the duty was to be received, had 
taken a bond in the penal sum of 10/. 
(the Court having jurisdiction only to 
the extent of 5 /.) from the broker, 
upon which he might be sued in the 
superior courts, and that the Judges 
of the Court of Requests were free- 
men of the corporation interested in 
the suit ; this Court will grant a man- 
damus to the commissioners to pro- 
ceed therein ; for under the stat. of 
Anne their Chamberlain is a trustee 
for the corporation ; and a bond taken 
by them in their own name for secu- 
ring the 40s. duty is no merger of the 
ordinary remedy given to their cham- 
herlatir by the legislature : neither is 
the right of the Chamberlain to sue in 
the Court of Requests, which has al- 
ways been the practice, affected by the 
scintilla of interest which any of the 

commissioners 
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commissioners might be supposed to 
have as corporators in the duty to be 
recovered ; though it did not appear 
that all of them had such interest. 
Tile King v. The Commissioners of the 
Lon 'Ion Court of Requests. IL 4 6 
G. 3. 29*3 

BURGLAR — convict ion of, 

See Certificate to exempt, &«\ 
CANAL. 

1. A canal act provided that the Canal 

Company should not be entitled, oil 
purchasing lands for making a canal, 
to any coal mines, he. under tlufsanic ; 
but that such mines should belong to 
the same persons as would have been 
entitled to them if the act had not 
been made : but it required the owners 
to give notice <o the Company of their 
intention to work their mines within 
ten yards of the canal; and that the 
Company might inspect the mines, 
and might stop the further working of 
them, paying compensation to the 
owners : held that the right of the 
owners to work within the ten yards 
was left as before the act, if, after no- 
tice given by them to the Company, 
the latter did not purchase out their 
rights ; and that the canal being da- 
maged by the nearer approach of the 
mine, after such notice and non-pur- 
ehasc, no action lay against the coal- 
owners for such injury, which hap- 
pened by the default of the Com- 
pany in not purchasing* The Com- 
pany of Proprietors of the JVyrley and 
Essington Canal Navigation v. Bradley 
and others , E. 46 G. 3. 30 H 

2. Aliter, where the canal act provided 

that in working the mines no injury 
should be done to the canal. Bir- 
mingham Canal Company v. IJawkes- 
ford , cited. ih. 

3. And aliter, where the house of one 
claiming under a grant from the owner 
of the soil was undermined by him. 
The Earl of Lonsdale’s case , o&fcd. ib. 

CARRIER. 

Where no lien exists at common law, 
it can only arise by contract with the 


particular party, either express or im- 
plied : it may be implied either from * 
previous dealings between the same 
parties upon the footing of such a lien, 
or even from a usage of the trade so 
general as that the jury must reason- 
ably presume that the parties knew of 
and adopted it in their dealing. But 
where, as in the case of a common 
carrier clainiMt* alien for his general 
* balance, such a lien i.s against the po- 
licy of the common law and the cus- 
tom of the realm, which only gives 
him a lien for the carriage price of the 
particular goods, there ought to he. 
very strong evidence of a general 
usage for such a lien, to induce a jury 
to infer the knowledge and adoption 
of it by the particular parties in their 
contract: and the jury having nega- 
tived such a general usage, though 
proved to Ivnve been frequently exer- 
cised by the defendants and various 
di her common carriers throughout the 
North for 10 or 1 € 3 years before, and 
in one instance so far back as 30 years, 
and not opposed by other evidence the 
Court refused to grant a new trial. 
Rusltfbrlh and others, Assignees of 
Basil forth, v. Jladjfcld and others, /if. 
16* G. 3. 221 

CERTIFICATE TO EX EM IT 
THOM PARISH OFFICES. 

A certificate granted by a Judge at the 
assizes, upon the apprehension and 
conviction of a burglar, exempting the 
prosecutor ami his assignees from “ all 
and all •manner of parish and ward 
o flices, ” exempts the party from serv- 
ing the oIHcc of petty constable for a 
township within, but not co-extensive 
with, the parish where the felony was 
committed, and for which the certifi- 
cate was granted ; to which office he 
was appointed at the court leet of the 
manor«co- ex tensive with such town- 
ship. Mostly, Bart. v. Stonehouse , 
11. 4 G G. 3. 174 

CHAPLAIN. 

Sre Curate. 


CIIURCII- 



036 COLONIAL PRODUCE. 

CHURCHWARDEN, 

Sec Election, No. 1. 

COAL MINE, 

See Grant, 

1. A canal act provided that the Canal 

Company should not be entitled, on 
purchasing lands for making a canal, 
to any coal-mines, && under the same, 
but that such mines should belong to 
the same person as would have been 
entitled to them if the act had not been 
made : but it required the owners to 
give notice to the Company of their in- 
tention to work their mines within ten 
yards of the canal ; and that the Com- 
pany might inspect the mines, and 
might stop the further working of 
them, paying compensation to the 
owners : held, that the right of the 
owners to work within the ten yards 
was left as before the act, if after no- 
tice given by them to the Company 
the latter did not purchase out their 
rights ; and that the canal being da- 
maged by the nearer approach of the 
mine after such notice and non-pur- 
chase, no action lay against the coal- 
owner for such injury, which happened 
by the default of the company in not 
purchasing. The Company of Pro- 
prietors of the Wyrley and Easing ton 
Canal Navigation v. Bradley and 
others, E. 46 G. 3. 3(38 

2. Aliter, where the canal act provided 

that in working the mines no injury 
should be done to the canal. Birming- 
ham 0 Canal Company v. HawkesJ'ord, 
cited. r it t. 

8. And aliter, where the house of one 
claiming under a grant from the 
owner of the soil was undermined. 
Earl of Lonsdale's case, cited. ii>. 

COLONIAL PRODUCE. 

Colonial produce cannot legally bo ship- 
ped from the British ff'est* Indies fur 
Gibraltar, and therefore the same can- 
not be insured on such a voyage. And 
it matters not that jpnrt of the cargo 
was shipped at one of the fEist India 
islands, with liberty to exchange it at 


COMMON. 

another (which would have beeu le- 
gal,) if in fact it were not exchanged, 
and its ultimate destination \vas Gib- 
raltar. Lubbock v. Potts, T. 46 G. 3. 
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COMMITMENT— BY PAROL. 

The slat. 13 G. 3. c. SO, gives a penalty 
in case of killing game on a Sunday , 
and directs that it shall be forthwith 
paid on conviction, and that in case of 
neglect or refusal to pay, or give se- 
curity for the payment of it, the jus- 
tice shall by warrant under his hand 
and seal cause the same to be levied 
by distress and sale of the offender's 
goods ) and that it shall be lawful for 
such justice to order such offender to 
be detained in custody until return 
may conveniently be made to such 
warrant of distress, unless the party 
convicted shall give security for his 
appearance, &c. Held that such or- 
der to detain in custody until the re- 
turn of the warrant of distress may be 
by parol. Still v, l Wills and Harris , 
T. 16 G. 3. 533 

COMMON. 

1 . A custom that all the customary te- 
nants of a manor having gardens , par- 
cels of their customary tenements re- 
spectively, have immemoriully by 
themselves, their tenants and occupi- 
ers, dug, taken, and carried away from 
a waste within the manor, to be used 
upon their said customary tenements, 
for the purpose of making and repairing 
grass plots in the gardens, parcels of 
the same, respectively, for the improve- 
ment thereof, such turf covered with 
grass, fit for the pasture of cattle , as 
hath been fit and proper to be so used , 
at all times of the year, as often, and 
in such (plant it y as occasion hath re- 
quired, is had in law, as being inde- 
linite and uncertain, and destructive of 
the common : and so is a similar cus- 
tom for taking and applying such turf 
put pose of making and repair- 
ing the banks and mounds in, of, and for 
the hedges and fences of such custo- 
mary tenements. Wilson v. Willes, 
Knt . //. 46 G. 3. HI 

% The 
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2. The Owner of a tenement may have 
two distinct rights of common for his 
cattle levant and cnuchant upon such 
tenement, upon different wastes, in 
different manors, under several lords j 
and therefore an allotment under one 
inclosure act in lieu of his right of 
common upon one of such wastes, 
will not do away or lessen his claim 
for an equal allotment with other 
commoners, under a subsequent act 
for inclosing the other waste. Semble 
aliter ; if the different wastes had ap- 
peared to have been originally holden 
under the same lord. lloliingshead 
v. IVulton, T. 46 G. 3. • 485 

CONSCIENCE, COURT OF, 

Sec London Court of Coxscikntb. 

CONSTABLE. 

A certificate granted by the Judge at the 
assizes, upon the apprehension and 
conviction of a burglar, exempting the 
prosecutor and his assignee from “all 
and all manner of parish and ward 
offices," exempts the parly from 
serving the office of petty constable. 
for a township within, but not co- 
extensive with, the parish where the 
felony was committed, and for which 
the certificate was granted $ to which 
office he was appointed at the court- 
leet of the manor co-extensivc with 
such township. Moscly , Bart. v. 
Storehouse , H. 46 G. 3. 17 1 

CONVICTION. 

1. Where a penalty is to be sued for 
before justices of peace within a cer- 
tain time after the offence committed, 
upon a conviction for s\ich offence 
returned by certiorari into B. /?., it 
ought to appear on the face of the 
evidence stated in such conviction, 
that the prosecution was in time ; and 
if the witness be only stated to have 
mentioned the month in which the 
offence was committed, omitting the 
year , and there be no word okdrfler- 
ence to connect it with the true date, 
the omission cannot he supplied either 
by reference to the offence charged in 
the information, or by presumption 


arising from the justices having com- 
mitted the defendant. Bex v. Wood- < 
cock, //. 46 G\ 3. 146 

2. A conviction on the malt-act, 42 (?. 3. 
c. 38. 30. dated 4th of June 1805, 

stated that on the Sffth of May 1805, 
R. P . informeth us (three justices) 
that at the time of the committing the 
offence after mentioned the defendant 
was a maltster^lnd within three months 
note last past , viz. on 12 ill of May now 
last past , at IV. &c. did wet certain 
grain of him the defendant, then ami 
there making into malt in a certain 
stage of operation , he. and thereupon 
afterwards on the ith of June, (no year 
mentioned) at W. the defendant hav- 
ing been duly summoned, now here 
appears before us, he. and having 
heard the information read, is asked, 
he. and thereupon the defendant r/c- 
itirih, he. j .whereupon we do now 
here proceed to examine, he. j and 
on the (lay and year last aforesaid at 
// '. he. J. P. officer of excise, now here 
comes before us, he. and depose! h, Ike. 
in. the primises, that ha surveyed the. 
mall~liouse of the. defendant at IV. 
aforesaid, on the said VZth of May, 
and found a floor of malt in operation, 
very wet, he. and the defendant is 
now here again called upon by us, &c\ 
for his further defence, but no other 
evidence is now here produced, he., 
whereupon it is adjudged, he. (Stated 
to be signed and scaled on this 4th of 
June 1805.) Held. 

1st, That the offence being charged 
to be committed on the 12 th of May 
now last* past, the antecedent date 
being the 21Hh of May 1805, when 
the information was exhibited, and 
the conviction being dated the 4th 
of June 1S05, and it being also al- 
leged that the offence was committed 
within three months now last, past ; it 
does appear that the offence was com- 
mitted pn the 12th of May 1805, and 
not in 1801. The words now last past, 
after the 12th of May , referring to 
the day of the month, and not to the 
month i and therefore the information 
was in time. 

2dly, The witness swearing to the 

offence 
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offence being committed on <( the said 
12th of May," sufficiently refers to 
the 12th of May 1805, the day charged 
in the information, so as to shew that 
the offence was committed within the 
three months \ for it is the relation 
of the evidence by the magistrates, 
who also state that the witness de- 
posed in the premises. 

3dly, By the statement of the pro- 
ceedings in the conviction, it appears 
to have been all one continuing trans- 
action, from the appearance of the 
defendant after the summons to the 
close of the conviction ; and this ap- 
pears both from the antecedent dates 
of May 1805, and the date of the con- 
viction to have been on the 4th of 
June 1805 ; because the defendant is 
stated to have been afterwards (i. e. 
after the information exhibited). sum- 
moned, and to have appeared on the 
ith of June, and the conviction was 
signed and sealed on the 1th of June 
1805. And it thereby also appears, 
llpt the evidence was given in the 
defendant’s presence, as his departure 
pending the continuance of the trans- 
action will not be presumed. And it 
thereby also appears that the convie- 
t ion took place on the 4th of June 1 805. 

Ithly, The witness deposing that 
he found “ a Hour of matt in opera- 
tion/* very wet, &c. being the lan- 
guage of the witness and intelligible 
to a common intent, sufficiently proves 
the offence charged of wetting corn 
or grain making into malt , in a state of 
operation. 

5thly, The witness, an excise of- 
ficer, stating in language appropriate 
to bis employments that he surveyed 
the malt-house of the defendant on 
the 12th of May, and there found a 
floor of mult in operation, &c. is prima 
facie evidence that the defendant was 
at that time a maltster ; for otherw isc 
it could not be properly # called his 
malt-house , nor would the officer have 
had authority to survey it} as by the 
excise laws a party must enter his 
malt-house before /he officer can sur- 
vey it. The King v. Crisp , E. 46 G. 3. 

389 


COPYHOLD AND, CUSTOMARY 
ESTATES. 

See Custom, No. 1. 

1. The devisee of a copyhold or cus- 

tomary estate, which had been surren- 
dered to the use of the will, having 
died before admittance, her devisee, 
though afterwards admitted, cannot 
recover in ejectment ; for his admit- 
tance has no relation to the last legal 
surrender $ but the legal title remains 
in the heir of the surrenderor. Though 
if the first devisee have been consi- 
dered to be admitted in construction 
of the law, (the devise to her being in 
remainder after a devise to one who 
was customary heir of the surrenderor, 
and who paid rent to the lord for 
several years, but though required to 
come in and be admitted, had never 
done so ;) or if the admittance of the 
first deviacc's heir could he considered 
as an admittance, by relation back, 
of the first devisee herself ; yet she 
not having surrendered to the use of 
her will, her devisee could not take 
the legal estate. Rut whether the heir 
of the surrenderor would be consi- 
dered as a trustee for the second de- 
visee, a court of equity is alone com- 
petent to decide. Doe d. l egion v. 
Fernon , M. 40 G. 3. 8 

2. There can be no general occupancy 

of a copyhold, because the freehold is 
always in the lord ; and the statutes 
29 Car. 2. c. 3. s. 12. and 14 G. 2. 
r. 20. s. 9., appropriating estates per 
autre vie where there is no special 
occupant, do not extend to copyholds. 
And one who was admitted tenant 
upon a claim as administrator dc bonis 
non to the grantee of a copyhold per 
autre vie, having no title in such cha- 
racter, cannot recover in ejectment 
by virtue of such admission as upon 
a new ami substantive grant of the 
lord. Zvuch dem. Forse v Forse, H. 
4 (\ G. 3 lb(> 

3. "Ow may hold the prima tonsura of 
land as copyhold , and another may 
have the soil and every other beneficial 
enjoyment * of it its freehold. And 
ancient admissions of the copyholder. 
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and those under whom he claims the 
land, by the description of “ tres acras 
prati,' 1 may be construed only to carry 
theprima tonsura, if in fact they have 
enjoyed no more under such admis- 
sions, while another has had the after- 
crop, and has cut the trees and fences, 
scoured the ditches, repaired t ho 
fences, and kept the drains ; though 
the copyholder may have paid all the 
rates and taxes, which was in his own 
wrong*, S- (iimncrs v. Dixon * If. U\ 
G. 2<)<) 

The freehold of an estate, parcel of a 
manor, and demiseable only by the li- 
cence of the lord, passing by surrender 
and admittance, to which the tenant 
was admitted by the description of a 
customary tenement, habendum to her 
and her heirs, tenendem of the lord 
by the roil, according to the custom 
of the manor, bv the accustomed 
rent, suit of court., customs, and other 
services, is in the lord and not in the 
truant ; though not hnldcn ad cc.hin- 
tatem domini . Rut such an estate-, 
whether strictly copyhold or not to all 
purposes, may well pass under the 
description of copyhold in a will : the 
intent inn to pass it under that descrip- 
tion being apparent, Doc d. Cook and 
IVifew Dancers , II. lb G. 3. 2!M> 

Such customary estate is not within 
the oth section of the statute of frauds, 
*21) Car. 2. v. ,i. so as to require to a 
dev ise of it the signature of the part y, 
or the attestation of witnesses. Nor 
is it within the 7th section as a de- 
claration of trust, reiprring to be 
proved by a writing signed by the 
parly ; which applies only to cases 
where the legal and equitable estates 
are separated : or by a will in writing ; 
which must he understood only of 
such a will of lands as the statute re- 
cognizes, viz a will attested by three 
or four witnesses. But held that it 
might well pass by instructions for a 
will taken in writing by another, in 
the presence and from the oral dicta- 
tion of the party, though withWa any 
signature or attestation, which was 
established as her will by the ecclesi- 
astical court granting probate thereof, 
and is a good will under the statute 


of wills ; the estate having been sur- 
rendered to the use of her last will in 
writing. Doc d. Cook and l fife v. 
Dancers, If. 40 G. 291) 

0*. Such estates pass, not by the will 
alone, hut hv the will and surrender 
taken together. And the entry of the 
devisee after 20 years from the death 
of the testatrix in 17 HO, hut within 

20 years after JJie determination of a 
lease in ISOOrm'forc granted by her, 
(rendering rent, with a proviso for 
re-entry in cast* of non-payment.,) was 
neither tolled by a descent cast on the 
defendant from his father, who as heir 
at law of the testatrix had been ad- 
mitted in 1782, and had received the 
rent to the time of his death in 1791, 
after which the defendant, was ad- 
mitted and received the rent ; the 
doctrine of descent cast not applying 
to cases where the party has no re- 
medy hut by entry ; as in the ease of* 
a devisee ; nor to copyhold or cus- 
tomary estates where the freehold is 
in the lord. Nor was such entry 
barred l>v the statute of limitations, 

21 Jar. 1. v. l(i., having been made 

within 20 years after tin* old lease ex- 
pired *, the devisee not being bound 
to enter before, as for a condition 
broken, by the non-payment to her 
of rent. ib. 

7. Where the tenants of a manor, for- 
merly belonging to a monastery hold- 
ing by border service , and the defence 
of Tynemouth Castle , under copy of 
court roll , and whose estates passed 
by surrender and admittance, shewed 
in evidence by surrenders as far back 
as theyVxisted in writing; by ad- 
missions from the 17th Eliz. to the 
11th Car. 1. ; by Exchequer decrees 
between the lords and tenants in the 
times of Khz. and Jar. 1. ; and by an 
inquisition of the jury at the court- 
baron of the lord in the 2d of Jar. 2.; 
that they were copyholders of inherit- 
ance , with fines certain , holding ac- 
cording to the custom of husbandry of 
the manor, (or according to the custom 
of the manor generally,) without stat- 
ing them to hold at the will of the 
lord: admitting this evidence to out- 
weigh proof of minister's accounts in 



640 


COSTS. 


the 30th and 3tst Hen. 8. ; a grant of 
the manor from the crown in the 9th 
Car. 1. including these estates under 
the name of tenements of husbandry ; 
subsequent mesne conveyances reserv- 
ing the coal-mines, &c. in certain dis- 
tricts ; and admissions from 1663 to 
1777 (including admissions of the se- 
veral tenants to the estate immediately 
in question j) in al^ which they were 
stated to hold at the Mill of the lord , as 
well as according to the custom of hus- 
bandry of the manor , &c. : yet as there 
was evidence for more than a century 
past that the lord had leased the coal 
and lime-stone undei' the copyhold 
lands in different parts of the manor, 
and had received rent for the same ; 
and that the lessees of the lord, and 
not the tenants, had taken the coals 
and lime-stone : held that such acts of 
ownership explained the nature of the 
tenure, according to the custom of hus- 
bandry of the manor , &c. and shewed, 
in aid of the other evidence, that the 
freehold was in the lord and not in the 
tenants. And at any rate the evidence 
preponderating so much in fuvour of 
the lord, the Court would not disturb 
a verdict given for him. Brown v. 
Rawlins, T. 46 G. 3. 409 

COSTS. 

1. No costs are allowed on the statute 

3 H. 7. c. 10. where a writ of error is 
nonprossed before the transcript of 
the record by the Clerk of the Errors 
of B. R , Salt one, &c. v. Richards, II. 
46 G. 3. Ill 

2. Where to trespass at A., and throw- 
ing down, burning, and totally de- 
stroying the plaintiff's hedge, there 
then erected, &c. whereby &c. the de- 
fendant pleads the general issue, and 
justifies as to the throwing down the 
hedge, because it was erected on a 
common over which he prescribes for 
right of common j and issue is taken 
on such right, which is found for him, 
and a verdict for the plaintiff, with 
20s, damages on the general issue j 
the facts stated in the special plea, 
and found, cannot be token into con* 
eider&tion to shew (hat the title to 


the freehold could not come in ques- 
tion on the declaration ; and as on 
the declaration the freehold might 
have come in issue, and the Judge 
did not certify, the plaintiff is enti- 
tled to no more costs than damages. 
Stead v. Gambit, II. 46 G . 3. 325 

3. Where two several petitions signed 

by different persons were presented to 
the House of Commons against the 
return of members to serve in parlia- 
ment* for East Grinstead ; which peti- 
tions were referred to the same select 
committee for trial, who reported them 
both to be frivolous and vexatious $ 
the costs cannot be taxed jointly under 
the feat, 28 G. 3. c. 52. $ and there- 
fore the Speaker having first certified 
a joint taxation of costs for a certain 
sum against all the petitioners ; and 
having afterwards by an amended 
certificate apportioned how much of 
the first mentioned sum taxed was in- 
curred by the sitting members in op- 
posing the two petitions jointly, and 
how much was incurred by them in 
opposing each separately ; the plain- 
tiffs by the advice of the Court sub- 
mitted to alter nonsuits as well in 
two several actions prosecuted against 
the respective petitioners for the sepa- 
rate costs certified against each, as 
also in a joint action against all to 
recover the taxation certified against 
them all jointly. Strachcy, Bart, v. 
Turley and Others, T. 46 G. 3. 507 

4. If there be a certificate against any 
more costs than damages upon the 
stat. 43 Elis. c. 6. s. 2. ; the plaintiff 
shall not have the costs of the double 
pleas, on which all the issues were 
found for him ; although the Judge 
have not certified upon the stat. 4 Ann. 
c. 16. s. 5. that the defendant had pro- 
bable cause to plead the several special 
matters ; that section, which says that 
“ if a verdict be found on any issue 
“ for the plaintiff costs shall be given, 

&c. unless the Judge who tried the 
“^said issue shall certify,” &c. only 
apfftying to cases where one at least 
of the special pleas is found for the 
defendant, which would entitle him 
to the general costs. Richmond v. 
Johnson, Clerk, T, 46 G. 3. 583 

COUNTY, 
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COUNTY, 

See Evidence, No. 1. 

COURTS. 

See London* Court of Conscience. 

The stat. 2 G. 2. c. 22. and other acts 
relieving insolvent debtors, charged 
in execution on process out of any of 
the courts of law extend to inferior as 
well as superior jurisdictions. Rex v. 
Bail'jfs of Ipswich , M. 40 G. 3. 84 

COVENANT, 

See Grant. 

]. The lessor, after a demise of pertain 
premises with a portion of an adjoin- 
ing yard, covenanted that the lessee 
should have (t the use of the pump in 
the yard jointly with himself, whilst 
the same should remain there , paying 
half the cxpcnces of repair.” The 
words whilst , &c. reserve to the lessor 
a power of removing the pump at his 
pleasure ; and it is no breach of the 
covenant though he remove it without 

_ reasonable cause, and in order to in- 
jure the lessee. Rut without these 
words it would have been a breach of 
covenant to have removed the pump. 
Rhodes x. Bullard , II. 40 G. 3. 1 1(> 

2. An action of covenant does not lie upon 

the stat. 3 R r . & M. c. 14. against the 
devisee of land to recover damages for 
a breach of covenant made by the de- 
visor j but the remedy thereby given 
is confined to cases where debt lies. 
Wilson v. Knubty, H 40 G. 3. 128 

3. One in consideration of 5 1. 8 s. in na- 
ture of a fine, and of a yearly rent of 

9 d. t demised certain ground, with 
the buildings, &c. for 21 years, with a 
proviso for distress if the rent was in 
arrear for 14 days. And the lessor 
covenanted at the end of 18 years of 
the term, or before, on request of the 
lessee, to grant a new lease of the pre- 
mises, “ for the like fine, for the like 
term of 21 years, at the like yearly 
rent, with all covenants, gran island 
articles as in that indenture wTfe con- 
tained held that this covenant was 
satisfied by the tender of a new lease 
for 21 years containing all the former 


covenants except the covenant for fu- 
ture renewal. And held that an aver- 
ment, that the covenant for renewal * 
in the indenture declared on corres- 
ponded with various other leases , before 
then successively made by the owners 
of the inheritance, for the time being, 
could not be taken in aid to construe 
the meaning of the indenture : for 
supposing such evidence were admis- 
sible iu uny ^ise where the renewals 
had been uniformly the same, yet non 
constat from this averment that all 
the former leases contained the same 
covenant for renewal. Iggulden v. 
May, //. 40 G. 3. $37 

4. Where assignees of a bankrupt ad- 
vertised the lease of certain premises, 
of which the bankrupt was lessee, for 
sale by auction, (without stating them- 
selves to be the owners or possessed 
thereof,) and no bidder offering, they 
never took ‘possession in fact of the 
premises j held that this was no more 
than an experiment to ascertain the 
value, whether the lease were benefi- 
cial or not to the creditors, and did 
not amount to an assent on the part 
of the assignees to take the term ; 
nor support an averment in a decla- 
ration in covenant against them by 
the landlord, that all the estate, right, 
title, interest, &c. of the bankrupt in 
the premises came to the defendant by 
assignment thereof Turnery . Richard- 
son and another , Assignees of Barber , 
a Bankrupt, E. 40 G. 3. 335 

CROSS-EXAMINATION, 

Set Evidence. No, 2. 

CURATE, or CHAPLAIN. 

1. In a writ of mandamus such facts 
should be alleged as are necessary to 
shew that the party applying for it is 
entitled to the relief prayed. There- 
fore where a mandamus to the ordi- 
nary te licence a curate or chaplain 
only slated that he had been duly 
nominated and appointed by the inha- 
bitants of a township to be curate or 
chaplain of t life church of P f ; with- 
out stating either the consent of the 

rector. 
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rector, or any endowment or custom 
for the inhabitants to make such nomi- 
• nation and appointment, the Court 
quashed the writ. The King v. The 
Bishop o f Oxford, E. 4G G . 3. 345 

2. A chapel in the township of P. was 
endowed in 1428, by a deed executed 
by the then impropriator of the rec- 
tory, the then vicar, and the inhabit- 
ants of the township, and confirmed 
by the diocesan, wjpreby in consi- 
deration of a yearly payment to the 
vicar, it was provided that the curate 
of the chapel should receive nil the 
tithes due to the vicar, from the said 
inhabitants, and should be appointed 
by them : under which deed they 
continued to exercise the power of 
appointment and presentation. In 
1797 an act passed for inclosing open 
lands in the township, in which it is 
recited, as if a matter of doubt, whe- 
ther the curate were entitled to the 
small tithes or to a modus in lieu of 
tithes, the decision of which is left 
untouched by the act. In 1801, upon 
a vacancy, the inhabitants appoint 
and present a curate upon an agree- 
ment signed by him and the principal 
inhabitants, wherein they state that 
be is appointed to the curacy, &c. and 
to the money payment of 40/. 8s. 2 cl . 
annually payable out of the lands and 
hereditaments in P. in right of the said 
curacy, together with surplice fees 
and all other profits , privileges , and 
appurtenances to the some belonging 
and of right payable : that the inha- 
bitants considering that sum not suf- 
ficient for the proper support of the 
curate, had voluntarily agreed with 
him to pay a further annual sum of 
29/. 11$. lOri. with a proviso that it 
t( shall not in any respect alter the 
money payment of 40/. 8s. l Zd. where- 
with the said lands are. and have been 
time immemorial charged in right of 
the said church.* 1 Held that this agree- 
ment, entered into for the pprpose of 
restraining the then curate from as- 
serting his claim to the small tithes 
by due course of Jaw, and furnishing 
evidence against his, successors, was 
simoniacalj and the presentation made 


BERT. 

thereon void. And the right of pre- 
sentation having thereupon devolved 
upon the crown by stat. 31 Eliz. c. 6. 
s. 5., whose presence had been licensed 
by the ordinary, a mandamus to the 
ordinary to licence another curate 
subsequently appointed and presented 
by the inhabitants, who had given 
notice of having withdrawn their 
former nomination and presentment, 
and cancelled the agreement, was de- 
nied and the rule was discharged 
with costs. The King v. The Bishop 
of Oxford, T. 40* G. 3. GOO 

CUSTODY, 

See Commitment by parol. 

CUSTOM. 

A custom that all the customary tenants 
of a manor having gardens , parcels of 
their customary tenements respec- 
tively, have immemorially by them- 
selves, their tenants and occupiers, 
dug, taken, and carried away from a 
waste within the manor, to be used 
upon their said customary tenements, 
for the purpose of making and repair- 
ing grass plots in the gardens , parcels 
oj the same respectively, for the im- 
provement thereof, such turf covered 
with grass, Jit for the pasture of cattle, 
as hath been Jit and proper to be so 
used, at all times of the year, as often 
and in such quantity as occasion hath 
required, is bad in law, as being inde- 
finite and uncertain, and destructive 
of the common : and so is a similar 
custom for taking and applying such 
turf for the purpose of making and re- 
pairing the banks and mounds in, of, 
and /or the hedges and fences of such 
customary tenements. Wilson v. 

Uilles, Knt. H. 4G G. 3. 121 

CUSTOMARY ESTATE, 

See Copyhold, &o. 

DATES WITH REFERENCE, 

' ^ See Conviction, No. 2. 

DEBT. 

An action of covenant does not lie upon 
the stat. 3 Ff\ $ Mi c. 14. against the 

devisee 



DESCENT CAST. 


DEVISE. 


devisee of land to recover damagee 
for a breach of covenant made by the 
devisor ; but the remedy thereby given 
is confined to cases where debt lies. 
Wilson v. Knubley, //. 46 G. 3. 128 

DEED, 

See Award, No. 2. 

The Sessions presumed that an inden- 
ture of apprenticeship executed 30 
years before, and under which the 
apprentice had regularly served his 
time for seven years, when the inden- 
ture was given up to him, ami proved 
to be lost, and when the parish in 
which he was settled under such in- 
denture had relieved him for the last 
1 2 years, was properly stamped in 
proportion to the apprentice fee of 
12/. received by the master $ although 
the depiity registrar and comptroller 
of the stamp duties proved that it did 
not appear in the office that any such 
indenture had been stamped or in- 
rolled during that period : and the 
judgment of the justices was confirm- 
ed in B. R. The King v. The Inhabit- 
ants of Long Buctcby , Af. 46 G. 3. 45 

DESCENT CAST. 

The entry of a devisee of copyhold or 
customary estate after 20 years from 
the death of the testatrix in 1780, but 
within 20 years after the determina- 
tion of a lease in 1800, before granted 
by her, (rendering rent, with a proviso 
for re-entry in case of non-payment,) 
was not tolled by a descent cast on 
the defendant from his father j who 
as heir at law of the testatrix had 
been admitted in 1782, and had re- 
ceived rent to the time of his death 
in 1/91, after which the defendant 
was admitted and received the rent ; 
the doctrine of descent cast not ap- 
plying to cases where the party has 
110 remedy but by entry, as in^the 
case of a devisee $ nor to ca^ynold 
or customary estates where the free- 
hold is in the lord. Doe d . Cook and 
Wife v. Danners , H. 46 G. 3. 299 

You ViJ, 
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DETAINER IN CUSTODY, 

See Commitment by parol. 

DEVISE. 

1. Under a devise to the testator's widow 
of “ 200/. per annum for life in’nddi- 
t( tion to her jointure/ 1 (which join- 
ture it appeared was secured by a 
term out ofhis real estates) " his 
“ debts beir^f previously paid : and 
“ to his younger children 6(K)()Z. each, 
"to be paid respectively at 21/* 
after which tho testator “ appointed 
“ A . B., and C., as trustees of inherit • 
“once for the execution thereof:” 
held by three Judges, that the trustees 
thereby took a fee in the testator s 
lands; against one Judge, who 
thought the meaning of those words 
too uncertain to disinherit the heir at 
law. Trent v. Ilanntng, H. 46 G. 3. 

• 97 

2. The word estate will carry a fee in 11 

will, if not restrained by other words ; 
and held that it was not restrained in 
a devise of “ all my estate, lands, &e. 
“ known and called by the name of 
“ the Coal-yard in the parish of Saint 
“ Giles , London Roe dem. Child and 
Wife v. Wright , II, 46 G. 3. 259 

3. One devised a leasehold for a long 
term after the decease. See. of S. K. to 
T. C. for life, remainder to his child 
nr children by any woman whom he 
should marry, and his or their exe- 
cutors, &c. for ever ; upon condition 
that in case the said T. C. shall die an 
infant unmarried , and without issue , 
the premises to go over to his father 
W . C. aftd his three other children, 
share and share alike, and their heirs, 
executors, &c. Held that the devise 
over depended upon one con lingency, 
viz. T \ C.'s dying an infant, attended 
with two qualifications, viz. his dying 
without leaving a wife surviving him , 
or (lying childless ; and that the devise 
over aould only take effect in case 
T. C. died in his minority, leaving 
neither wife nor child : and here it 
failed, T. C. having attained 21, and 
married before hi* death . Doed. Everett 
and others , v. Cooke, H. 46 G. 3, 269 

%h 4. Though 
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DEVISE. 


EJECTMENT. 


4. Though the devise of a term for life, 
with a contingent remainder over, will 
• in general only entitle the first taker 
to a life estate, if the remainder over 
do not take effect ; and the residue of 
the term will go to the personal re- 
presentative of the testator ; yet the 
testator's intent, appearing to be to 
dispose of the whole from his execu- 
tors; held that the lessors of the 
plaintiff, who claimef^pnder his will, 
"were entitled to recover after the 
death of T. C. without issue. 269 

5. An estate, whether strictly copyhold 

to all purposes, or customary estate 
the freehold of which is in the lord, 
may well pass under the description 
of copyhold in a will ; the intention 
to pass it under that description being 
apparent. Doe d. Cooke and Wife v. 
Danvers , H. 46 G. 3. 299 

6. A devise to one by the name of Mary , 

whose Christian name jvas Elizabeth , 
is good j if the jury find from the cir- 
cumstances that she was the person 
meant to be designated. ib . 

7. One having an only child Rebecca , 
who was married and had three chil- 
dren, Thomas , Rebecca, and Ann, de- 
vised his copyhold to Rebecca his 
daughter for life, remainder to his 
grand-daughter Rebecca for life, re- 
mainder to trustees to preserve con- 
tingent remainders, remainder to the 
use of the issue of the body of his 
grand-daughter Rebecca, in such parts, 
shares, and proportions, manner and 
form, as she should by deed or will 
appoint ; and in default of appoint- 
ment to the use of all and every the 
children of his said grand-daughter 
and their heirs, as tenants in common ; 
and, in default of such issue, to the use 
of all and every the other children of 
his daughter Rebecca and their heirs, 
as tenants in common, &c. : and in 
default of such issue, to his own right 
heirs. Held that upon the death of the 
testator’s daughter and of Ips grand- 
daughter Rebecca, without any ap- 
pointment, an only child of the latter 
took an absolute fee; on whose death, 
under age and unmarried, the pre- 
mises descended to her uncle Thomas 


as her heir at law ; and that the sub- 
sequent limitations to the other chil- 
dren of the testator’s daughter Rebecca 
did not take effect. For the devise 
to the children of his grand-daughter 
Rebecca and their heirs prim& facie 
carries a fee; and the subsequent 
words, “ in default of such issue," re- 
fer to her children, and not to their 
heirs ; though the limitation over in 
default of such issue be made to those 
who might take as heirs to the chil- 
dren of Rebecca the grand-daughter. 
And the intention of the devisor that 
her children, if any, should take a fee 
is further evinced by this, that the 
limitation to them and their heirs is in 
default of appointment, under a power 
given her to appoint " to the use of 
“ the issue of her body in such manner 
t( and form (as well as in such parts, 
“ shares and proportions) as she should 
“ direct ;” under which words “ man - 
“ ner and form ” she might have ap- 
pointed to all or any of her children in 
fee, and was not restrained to appoint 
to them in tail only; which limitation, 
in default of appointment, is a substi- 
tution for the execution of the power. 
The King v. The Marquis of Stafford 
and others, T. 46 G. 3. 521 

DEVISEE OF LAND. 

An action of covenant does not lie upon 
the stat. 3 W 8; M. c. 14. against the 
devisee of land to recover damages 
for a breach of covenant made by the 
devisor : but the remedy thereby given 
is confined to case3 where debt lies. 
Wilson v. Knubley, H. 46 G. 3. 128 

EJECTMENT, 

See Copyhold, No. 2. 

1. The devisee of a copyhold or custom- 
ary estate, which had been surrender- 
ed to the use of the will, having died 
before admittance, her devisee, though 
afterwards admitted, cannot recover 
in ejectment ; 4for his admittance has 
n3s*oJation to the last legal surrender: 
but the legal title remains in the heir 
of the surrenderor. Though if the 
first devisee bad been considered to 

be 
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be admitted in construction of law, 
(the devise to her being in remainder 
after a devise to one who was cus- 
tomary heir of the surrenderor, and 
who paid rent to the lord for several 
years, but though required to come in 
and be admitted, had never done so«$) 
or if the admittance of the first de- 
visee’s heir could bb considered as an 
admittance, by relation back, of the 
first devisee herself $ yet she not hav- 
ing surrendered to the use of her 
will, her devisee could not take the 
legal estate. But whether the heir 
of the surrenderor would be consi- 
dered os a trustee for the second de- 
visee, a court of equity is alone com- 
petent to decide. Doe d. Vernon v. 
Vernon , M. 46 G. 3. 8 

2. The entry of a devisee, after 20 years 

from the death of the testatrix in 
1780, but within 20 years after the 
determination of a lease in 1800, be- 
fore granted by her, (rendering rent, 
with a proviso for re-entry in case of 
non-payment,) was neither tolled by 
a descent cast on the defendant from 
his father, who as heir at law of the 
testatrix had been admitted in 1782, 
and had received the rent to the time 
of his death in 1791, after which the 
defendant was admitted and received 
the rent ; the doctrine of descent cast 
not applying to cases where the party 
has no remedy but by entry ; as in 
the case of a devisee ; nor to copy- 
hold or customary estates where the 
freehold is in the lord. Nor was such 
entry barred by the statute of limita- 
tions, 21 Jac. 1. c. 16., having been 
made within 20 years after the old 
lease expired 5 the devisee not being 
bound to enter before, as for a condi- 
tion broken, by the non-payment to 
her of rent. Doe d . Cook v. Danvers , 
H. 46 G. 3. 299 

3. In ejectment upon a clause of re- 
entry in a lease on non-payment of 
rent, against the assignee of the lease, 
proof by the lessor of the counterpart 
of the lease, by the subscribing wit- 
ness, is sufficient proof of the holding 
upon the condition of re-entry in case 
of non-payment of rent. And where 


the witness who proved the demand 
of the rent had a power of attorney 
from the lessor for that purpose, which 
he notified to the tenant, and had 
ready to produce 5 held sufficient, 
though he did not produce it at the 
time of the demand $ the tenifnt not 
questioning his authority. Roe d. West 
v. Davis , JK. 46 a 3, 363 

L The Court will not, after a trial, stay # 
the proceedings on payment of the * 
rent, &c. ; the stat. 4 G. 2. c. 28. only 
warranting such application before 
trial. And that statute is not confined 
to cases of ejectment brought after half 
a year’s rent due where no sufficient dis- 
tress was to be found on the premises, ib. 

, Under an agreement 6f demise, dated 
in January t of a dwelling-house, mills, 
and other buildings for the purpose of 
carrying on a manufacture, together 
with certain meadow, pasture, and 
bleaching grounds, watercourses, &t\ 
for a term of 35 years to commence ns . 
to the meadow ground from the 25 th of 
December fast . as to the pasture from 
the 25th of March next, and ft9 to the 
housing , milts, and all the rest of the 
premises from the 1st of May ; reserv- 
ing the first half year's rent on the day 
of Pentecost, and the other half-year’s 
rent at Martinmas ; held that the sub- 
stantial subject of demise being the 
house and buildings for the purpose 
of the manufacture, which were to be 
entered on the 1st of May ; that was 
the substantial time of entry to which 
a notice to quit ought to refer, and 
not to the 25th of December , whenthe 
incoming tenant had liberty of enter- 
ing on^h t meadow, which was merely 
anciliary to the other and principal 
subject of demise $ and consequently 
that a notice to quit served on the 
28th of Sept, (which Would have been 
sufficient with reference even to the 
25th of March, the day of entering on 
the pasture ground $ the 29th of Sep- 
tember being the corresponding half 
yearly day of holding to the 25th of 
March,) to quit at (he expiration of 
the current year of holding was suf- 
ficient. Doe d. Lord Bradford v. Wat- 
kins and another , T, 46 G. 3. 651 

2 L 3 6* Proof 
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6 . Proof of notice to quit served on one 
of two tenants, to whom there was a 
* joint demise on the premises, is suffi- 
cient for the jury to presume that it 
reached the other tenant who lived 
elsewhere. 551 

ELECTION. 

Where there is no regular presiding 
sworn officer at an ejection, (c. g. of 
church-wardens, one%>f whom by 
custom was chosen by parishioners 
paying scot and lot, and the other ap- 
pointed by the rector, which latter 
in fact presided,) the control of the 
election devolves at common law upon 
the electors themselves : but unless 
there be a custom to regulate the time 
for making such election,' it is not 
competent to a majority of the elec- 
tors assembled at the time of such 
election to narrow the period which 
the common law would? allow j and 
therefore a resolution by them that it 
shall conclude at a given time must at 
least limit a time reasonable in itself 
with respect to numbers and distance, 
and be of sufficient notoriety. But 
whether a resolution by a majority of 
the vestry on the first day of the elec- 
tion to close the poll at four o’clock on 
the next day, in a parisli where the 
number of electors did not exceed ISO, 
and where the affidavits stated a cus- 
tom for 200 years not to keep the poll 
open for more than two days, and no 
instance within living memory of ex- 
tending it beyohd four o’clock on the 
second day, were sufiicient. to warrant 
the closing of the poll at that time, 
while some of the voters Were still 
coming in to poll, and others had no 
notice of the resolution, was a fit 
question to be tried upon a mandamus. 
The King v. The Commissary of the 
Consistorial and Episcopal Court of the 
Bishop of Winchester in and for the 
Parts of Surrey, T. 46 G. 3. 573 

ELECTION COMMITTEE, 

See Costs, No. 3. 

ELECTION OF REMEDIES, 

See Insolvent Debtors, No. 2. 


ENTRIES, 

See Evidence, No. 7- 

ENTRY, 

See Ejectment, No. 2. 

EQUITABLE INTEREST, 

See Baiit-bond, No. 1 . 

ESTATE, 
c See Devise, No, 2. 

ESTATES PUR AUTRE VIE. 

See Occupant. 

( i 

EVIDENCE. 

1. The publisher of a public register re- 
ceives an anonymous letter, tendering 
certain political information on Irish 
affairs, and requiring to know to 
whom his letters should be directed , 
to which an answer is returned in the 
register 5 after which he receives two 
letters in the same hand-writing, di- ’ 
rented as mentioned, and having the 
Irish post mark on the envelopes ; 
which two letters were proved to be 
in the hand-writing of the defendant ; 
the previous letter having been de- 
stroyed : This is a* sufficient ground 
for the Court to have the letters read ; 
and the letters themselves containing 
expressions of the writeV indicative of 
his having sent them to the publisher 
of the register in Middlesex for the 
purpose of publication, the whole is 
evidence sufficient for the jury to find 
a publication by the procurement of 
the defendant in Middlesex . Bex v. 
The Hon. Robt . Johnson , M. 46 G. 3. 

65 

2. A witness cannot be cross examined 

as to any collateral independent fact 
irrelevant to the matter in issue, 
for the purpose of contradicting him 
if his answer be one way by another 
witness, in order to discredit the w hole 
of Jiis testimony. Spenccley q . t. v. 
DelVittott, II. 46 G. 3. 108 

3. Where a penalty is to be' sued for be- 
fore justices of peace within a certain 
time after the offence committed, upon 

(i coiv* 
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a conviction for such offence returned 
by certiorari into B. R., it ought to # 
appear on the face of the evidence 
stated in such conviction, that the 
prosecution was in time : and if the 
witness be only stated to have men- 
tioned the month in which the offence 
was committed, omitting the year , and 
there be no word of reference to con- 
nect it with the true date, the omission 
cannot be supplied either by reference 
to the offence charged in the informa- 
tion, or by presumption arising from 
the justices having convicted the de- 
fendant. Rex v. Woodcock, II. 46 G. 8. 

146 

4. The right to convert a brush-wood 

into a stone weir, is not evidenced by 
shewing that 40 years .ago two thirds 
of it had been so converted, without 
interruption ; and the action for the 
injury having been brought within 20 
years after the remaining third part 
was so converted. Weld v. Hornby , II. 
46 G. 3. ' 195 

5. Whether or not a parish can have the 

benefit of the stat. 43 Eliz. c. 2. ; by 
maintaining its poor with not more 
than four overseers, is a fact which the 
Sessions ought to find, and not leave 
to be presumed by the Court from 
other conflicting evidence stated in a 
case reserved ; such as that the parish 
had the benefit of the statute down to 
1/ 39, and that from thence to 1753 it 
was uncertain how the poor were mai n- 
tained there, and that from the latter 
period the poor had been maintained 
separately in six townships $ hut that 
the population was decreased. ' Rex 
v. Watson , H. 46 G. 3. 214 

6. In covenant for not granting a new 
lease, with a covenant for fur} her re- 
newal ; held that an averment that the 
covenant for renewal in the indenture 
declared on corresponded with various 
other leases , before then successively 
made by the owners of the inheritance 
for the time being, could not be taken 
in aid to construe the meaping of the 
indenture; for supposing such evi- 
dence were admissible in any case 
where the renewals had been uniformly 
the same, yet non constat from this 


averment that all the former leases con- 
tained the same covenant for renewal* 
IgguUkn v. May, II. 46 G . 3. 237 

7* Where A tenant for life, with a li- 
mited power of leasing, reserving the 
ancient rent, received a letterjrom a 
confidential agent in 1728, containing 
a minute account of the tenants and 
rents of the estate ; which letter the 
tenant for^fe indorsed “ A particular 
of my estate," &c. and handed down to 
B. the succeeding tenant for life, who 
had a like limited power of leasing, by 
whom it was also preserved and handed 
down amongst the muniments of the 
estate to the first tenant in tail : held 
that such paper was evidence for the 
tenant’ in tail against a lessee of B., in 
order to shew that the rent reserved 
by B. the tenant for life, was less than 
the ancient rent reserved at the time to 
which su*h paper referred j the paper 
having been accredited by the then 
owner of the estate, who had the means 
of knowing the fact, and who had an 
interest the other way, viz. to diminish 
the rent ia order to increase his fine 
upon renewal under the power. And 
held also that entries by A. the tenant* 
for life in his book, of the receipt of 
the rent to the amount stated, were also 
evidence of the same fact. Roed. Brune , 
Clerk, v. Rawlins, II. 46 G. 3. 279 

8. The hand-writing of persons long 

since dead may be proved by com- 
parison of hands. , ib. 

9. In ejectment upon a clause of re- 

entry in a lea$c on non-payment of 
rent against the assignee of the lease, 
proof by the lessor of the counterpart 
of the lease, by the subscribing wit- 
ness, is sufficient proof of the holding 
upon the condition of re-entry in case 
of non-payment of ♦rent. And where 
the witness who proved the demand 
of the rent had a power of attorney 
from the lessor for that purpose, which 
he notified to the tenant, and had 
ready to produce ; held sufficient, 
though he did not produce it at the 
time of the demand the tenant not 
questioning his authority* Rowe </.• 
West v* Davis, E. 46 G. 3* 363 

’ 10. Whe- 
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10* Whether or not the fact of putting a 

• letter into the post-office, containing 
notice of the dishonour of a bill to the 
drawer to whom it was directed, be of 
itself sufficient evidence to be left to 
the, jury that such notice reached the 
drawer ; at any rate, if a bill be ac- 
cepted payable at A,' s, who is the ac- 
ceptor's banker, the party taking such 
special acceptance, fyhich he is not 
bound to do) thereby impliedly agrees 
to present it for payment within the 
usual banking hours at the place 
where it is made payable ; and if he 
present it after such hours, without 
effect, it is no evidence of the dishonour 
of the bill so as to charge the drawer. 
Parker v. Gordon , E. 46 G. 3. 385 

11. Where the plaintiff declares upon a 

quantum meruit for work and labour 
done, and materials found, it is com- 
petent to the defendant, c even without 
notice to the plaintiff, to prove that the 
work done was not worth so much as 
the plaintiff claims. And if it appear 
that the plaintiff had been paid on ac- 
count as much as the work was worth, 
he cannot recover. And so it seems 
that the defendant may be let into 
such a defence where the contract 
was for the work to be done at a cer- 
tain price; at least if he give the 
plaintiff previous notice of such de- 
fence that he may be prepared to 
meet it. And, quaere, if the work 
done be wholly inadequate to answer 
the purpose for which it was under- 
taken to be performed, whether the 
defendant may not be let into such 
defence even without notice,, Basten 
v. Butter , T. 46 G. 3. 479 

12. Where the debt was paid after an 
alias pluries writ issued, the defendant 
cannot object ajt the trial that the 
latitat was not returned ; for at any 
rate if the alias pluries were the com- 
mencement of the action, it is only an 
irregularity, which though a ground 
for application to the Court to set 
aside the proceedings, yet having 
been once waved, cannot afterwards 
be objected to. Neithy c <fh it be ob- # 
jected at the trial that when the debt 
was paid the defendant had no notice 


of any action commenced or costs in- 
curred. Torn * v. Powell , T , 46 G. 3. 
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EXECUTION. 

A defendant, superseded for want of 
being charged in execution within 
two terms after judgment, cannot be 
again arrested and taken in execution 
upon same judgment. Aliter, if su- 
perseded for want of proceedings in 
time before judgment. Lint v. Lowe, 
H. 46 G. 3. 330 

EXECUTOR, 

1 See Administrator, &c. 

FALSE IMPRISONMENT. 

The stat. 13 G. 3. c. 80. gives a penalty 
in case of killing game on a Sunday, 
and directs that it shall be forthwith 
paid on conviction, and that in case of 
neglect or refusal to pay, or give 
security for the payment of it, the 
justice shall by warrant under his 
hand and seal cause the same to be 
levied by distress and sale of the of- 
fender’s goods ; and that it shall be 
lawful for such justice to order such 
offender to be detained in custody 
until return may conveniently be made 
to such warrant of distress, unless the 
party convicted shall give security for 
his appearance, &c. Held that such 
order to detain in custody until the 
return of the warrant of distress may 
be by parol. Still v. Walls and Harris, 
T. 46 G. 3. # 533 

FEME COVERT, 

See Baron and Feme. 

FISHERY, 

See Mandamus, No. 4. Weir. 

FOREIGN ATTACHMENT. 

A creditor for goods sold and delivered 
to a trader, who had committed a se- 
cretact of bankruptcy, not being cog- 
nizant thereof, attached money of the 
traders in the hands of a third per- 
son, and recovered judgment in the 
mayor’s court of London against the 
garnishee. 
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garnishee, whp thereupon paid him 
the amount of the debt so attached ; 
and afterwards a commission issued : 
held that this payment was not pro- 
tected by the stat. 19 G. 2. c. 32., not 
being a payment made by ike bank * 
rupt in the usual and ordinary course 
of trade and dealing : and held that 
the assignees of such bankrupt, under 
a third commission issued against 
him, might sue for and recover back 
sucli payment, although the bankrupt, 
who had obtained his certificate under 
his former commissions, had not paid 
15s. in the pound under the second of 
them ; in which case his future effects 
remain lihble to that extent to bis 
creditors, under the second commis- 
sion respectively. Huvil and others , 
Assignees of Wardell, a Bankrupt , v. 
Browning, 11. 46 G. 3. 154 

FRAUDS, STATUTE OF, 

See Copyhold, &c. No. 5. Sale of 
Goods by Sample. 

FRAUDULENT CONVEYANCE, 
See Bankrupt, No. 2. 

FREEHOLD, 

See Copyhold, &c. No. 3. 

FREIGHT, 

See Insurance, No. 1, 4. 

GAME, 

See Commitment by Parol. Penal 
Action, No. 1. 

GRANT, 

See Covenant. 

A . and R. being severally seised of par- 
cels of woody ground, and R. having 
other lands adjoining to bis woody 
ground, and intending to make a col- 
liery under hi9 ground, A. grants to 
R., his heirs and assigns, iibefty for 
him, his heirs and assigns, fo carry up 
a sough or drain through A .' s woody 
ground, into R.’s woody ground, and 
also liberty for R., his heirs and 


assigns , to make two little flough-pita 
in A.'s woody ground, for the mor$ 
easy and safe carrying up the tail of 
the sough, one of which was to be 
covered in as soon as conveniently might 
be after making the sough , and the 
other to be kept open for exaituning 
the sough so long as was necessary for 
that purpose and no longer : and R. 
covenanted that he, his heirs and as- 
signs, wouUT not damage the trees 
growing on A.'s woody ground, nor 
get any of the coals under it, except 
what should arise in the drift of the 
intended sough ; and that A . his heirs 
and assigns, from time to time, and at 
all times after t might go down into any 
pit or pits of R., his heirs or assigns, to 
discover whether any coals of A., his 
heirs or assigns should be gotten : 
and that R., his heirs . and assigns , 
should repair any injury to A.'a fence, 
&c. ; held that by the grant to R., his 
heirs, 8sc. of the liberty of making the 
sough in A.*s land, the liberty of mak- 
ing sougli-pits at any time afterwards, 
while the object of the grant remain- 
ed, being necessary far the purpose of 
repairing the sough, passed as incident 
thereto : and that the use of such 
sough, for the carrying up of which 
into B ’s woody ground liberty was 
granted, was not confined to the 
getting of coals under R/s woody 
ground, but extended also to the ad- 
joining lands of R. j and that the li- 
berty of making new sough^>its for 
necessary repairs of the sough, after 
the two original sough -pita. had been 
covered up by mutual consent, was 
not controlled by the special liberty 
given for making such original sough- 
pits, the uses of which were limited 
by the grant $ it appearing upon the 
face of it that the grant of the sough 
was intended to have continuing ope- 
ration while any coals in R/s woody 
ground and adjoining lands remained 
to Be gotten. Hodgson v. Field, T. 
46 G. 3. C13 

GUARDIANSHIP, 

See Bastard* No. 2. 

HABEAS 



INSOLVENT DEBTORS. 



INCLOSURE. 


HABEAS CORPUS. 

•I* Wh*re, upon a habeas corpus tb bring 
up t}ie body of an apprentice! the 
keeper of the House of Correction re- 
turned! with the body of the party, a 
regular conviction of him by two ma- 
gistrates on the stat. 20 Geo, 2. c. 19. 
for a misdemeanor in Absenting him- 
self as an apprentice from his master's 
service ; it is no answer to shew by 
affidavit that the party nad bound him- 
self when on infant to serve till 25, and 
that when he came of age he elected 
to avoid the indentures, after which 
the offence imputed had been commit- 
ted $ for this was proper matter to be 
• shewn to the magistrates below, vvlto, 
if the matter shewn to them were 
true, acted at their own peril in com- 
mitting the party ; but this Court have 
no power to discharge an apprentice 
from his indentures ; and are bound 
by the return of a regular conviction, 
where the objection does not appear 
on the face of the return, to remand 
the party. Er parte Gill, E. 46 G. 3. 
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2. The Court will grant a habeas corpus 
to bring up the body of a bastard 
child, within the age of nurture, for 
the purpose of restoring it to the cus- 
tody of the mother, from whose quiet 
possession it was taken, at one time by 
fraud, and afterwards by force ; and 
this without prejudice to the question 
of guardianship, which belongs to the 
LoruChancellor representing the king 
in Chancery. The King v. Hopkins 
and Wife , T. 460. 3. 579 

HAND- WRITING/ 

See Evidence, No. 1. 


HUSBAND AND WIFE, 

See Baron and Feme. 


IMPRESSING, 

See Bail, No. 1. 

INCLOSURE. 


The owner of a tenement may have 
two distinct rights of common for his 


cattle levant and couchant upon such 
tenement, upon different wastes, in 
different manors, under several lords; 
and therefore an allotment under one 
inclosure act, in lieu of his right of 
common upon one of such wastes, will 
not do away pr lessen his claim for 
an equal allotment with other com- 
moners, under a subsequent act for 
inclosing the other waste. Semble 
aliter^ if the different wastes had 
appeared to have been originally 
holden under the same lord. Holhngs- 
head v. Walton , T. 4 6 G. 3. 4S5 

INDICTMENT. 

One who was appointed collector of the 
property-tax by the proper constituted 
authorities, and who considered him- 
self, and was considered l>y the com- 
missioners to be such collector, but 
whose appointment turned out to have 
been informally made cannot be in- 
dicted at common law for the receipt 
of duties by colour and pretence of 
being collector of such duties ; though 
the money were fraudulently collected 
and misapplied by him $ because he 
was in fact appointed collector, and 
in that character received the money. 
And quaere whether the stat 43 G. 3. 
c. 99. s. 19. having enacted that no col- 
lector, &c. employed in the execution 
of that act shall be liable by reason of 
such execution to any penalty other 
than such as by that and another act 
may be inflicted, does not take away 
the common law remedy by indict- 
ment for offences against the act. 
The King v. Dobson, 11. 46 G. 3. 2 IS 

INSOLVENT DEBTORS. 

The stat. 2G. 2. c. 22. and other acts of 
the same class, making general pro- 
visions for the relief of insolvent debt- 
ors charged in execution on process 
out of any of the courts of law extend 
to inferior as well as superior ju- 
risdictions. But the application in 
both instances must be made before 
the enU of the next term after the 
prisoner is charged in execution ; ex- 
cept he con shew that his neglect arose 
from ignorance or mistake. The King 

v. The 
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v. The Bailiffs of Iptwick , ilf. 46 G. 3 . 

84 

2. Mandamus to the Quarter Sessions to 
inquire and give the benefit of the in- 
solvent debtors' act to a prisoner, i( he 
were entitled to it, denied, where it 
appeared that he was in execution on 
the 1st of Jan. 1804 for a larger sum 
than the act extended to ; though pnrt 
of such sum were composed of a debt 
upon a judgment recovered, which 2 
the judgment creditor had an election 
given to him by the Lord Chancellor 
to prove under the commission by a 
future day, not arrived ; but which it 
was stated that he had elected so to 
prove, and to abandon his judgment 
before the 1st of Jan. 1804, though 
the prisoner was not discharged by a 
judge’s order from such execution till 
long after that day. Ex parte John 
King, M. 46 G. 3. 1)1 

INSURANCE. 

1. While a ship was forcibly detained in 
a foreign port, the owner abandoned 
first the ship , and then the freight, to 
the different sets of underwiters there- 
on, who paid as for a total loss ; after 
which the ship was liberated, reship- 
ped her cargo, which had been taken 
out, and returned home, earning 
freight, which was received by the as- 
sured. Quajre, whether the assured, 
after an abandonment of the ship, 
(which was’a seeking and not o charter- 
ed ship ; on which a distinction may 
arise;) could abandon the freight to 
another set of underwriters ? But as- 
suming that he might, the ship and 
freight are salvage to the different un- 
derwriters, after deducting the follow- 
ing expences, which must be appor- 
tioned between them according to 
their several interests: 1. The expen- 
ces of ship and crew in the foreign 
port, including pert charges (besides 
the expence- of shipping the cargo, 
which exclusively belongs to the un- 
derwriters on freight.) 2. Insurance 
thereon. 3. Wages and provisions of 
the crew from their liberation in the 
foreign port till their discharge here. 

4. Wages (provisions were supplied by 
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the foreign government) to the crew 
during their detention* But the as** 
sured was not entitled to deduct out of 
the freight received, payable to the 
underwriter on freight, 1, Charges 
paid at the port of discharge 01 ^ ship 
and cargo. 2* Insurance on ship; 3. 
Diminution in value of ship and tackle 
by wear and tear on the voyage home. 
Sharp v. Gl*u/9tone. M. 46 G. 3. 24 

. A vessel saying with corn, insured 
from Waterford in Ireland to Liverpool , 
by a policy, with a memorandum to be 
free from till but general average, was 
stranded near Waterford on the 28th of 
Jan., and the vessel continued at high 
tide under water for near u month, 
during which time, from the 3 1st, the 
assured at low water were employed in 
saving t he cargo, the whole of which 
was damaged, but the greater part re- 
covered and kiln-dried : but no notice 
of abandonment was given to the un- 
derwriters in London till the 18th of 
Feb . ; though there' is a constant regu- 
lar intercourse between Waterford and 
Liverpool , where some of the assured 
lived ; which notice was holden to be 
out of time. For whether or not upon 
such a policy, where there was an op- 
portunity of sending the corn saved to 
the place of its destination, within two 
mpnths after the accident, in another 
vessel, the assured were entitled to 
abandon, as in case of a total loss 5 it 
all events they ought to have made 
their clectiou to abandon within a 
reasonable lime, (on which it seems 
that the judge ought to instruct the 
jury uryier the circumstances of the 
ca.sc ; ) and they cannot take the chance 
of endeavouring first to save and make 
the best of the cargo on their own ac- 
count, and afterwards abandon when 
they find that they cannot turn it to 
their advantage. Anderson v. The 
Loyal Exchange Assurance Company , 
M. 46 G. 3. 1 38 

3. Goods insured on board a certain ship 
generally by her name, without any ad- 
dition of country, and not represented 
to be of any particular country at the 
time of the policy subscribed $ though 
the broker bad before said she was an 

American 
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Amerkanvthtn the ship was subscribed, 
and though she were in fact an Ameri- 
can, need not be documented as such : 
and therefore in case of a capture by a 
foreign state for want of the documents 
required by treaty between that state 
and her own, the owner of the goods 
may recover against the underwriters. 
Dawson v. Atty, E. 46 G. 3. 367 

4 . Where a ship was chartered on a voy- 
age from London to Dominica and 
back to London, at a certain rate of 
freight upon the outward cargo $ and 
after delivering her outward cargo at 
Dominica , the charterers were to pro- 
vide her a full cargo homeward at 
the current freight from Dominica to 
London, &c. 2 held that an insurance 
by the owner of the ship on the freight, 
at and from Dominica to London, at- 
tached while the ship lay at Dominica 
delivering her outward cargo, and be- 
fore any part of the homeward cargo 
was shipped, during whichiime she was 
captured by an enemy $ the contract 
of affreightment by the charter-party 
being entire, and the risk on the 
policy having commenced. Horncastle 
v. Suart, E. 46 G. 3. 400 

6. Colonial produce cannot legally be 
shipped from the British West Indies for 
Gibraltar, and therefore the same can- 
not be insured on such a voyage. And 
it matters not that part of the cargo 
was shipped at one of the West India 
islands, with liberty to exchange it at 
another(which would have been legal) 
if in fact it were not exchanged, and 
its ultimate destination was Gibraltar. 
And the ship and cargo being lost ofF 
Gibraltar ; though the assured could 
not recover, yet the premium having 
been paid upon an illegal insurance 
cannot be recovered back. Lubbock 
v. Potts, T. 46 G. 3. 449 

6. Qusere, Whether an insurance of a 
British ship against *' British captupe, 
seizure, and de tension," be illegal and 
void $ as such a capture, &c. may be 
without lawful authority . Lubbock v. 
Potts, T. 46 G. 3. 451 

y. A ship on an African voyage, the 
common duration of which is several 
months, and sometimes extends to a 


twelvemonth or more, arrived on the 
coast in August 1799 j‘and in Feb. 1800 
her then commander wrote a letter to 
his owners,, mentioning an attack on 
her at another place on the coast by 
the natives, who killed the captain and 
several of the crew, and wounded 
others 5 by means of which and of a 
fever the crew were reduced to five, 
and all those sickly, and not a man 
to beprocured at hand : that they had 
been plundered of their clothes, &c. 
and their cabin stores were exhausted, 
and they did not know what to do. 
A second letter, dated 21st April 1800, 
frorfi Gaboon River, mentioned their 
arrival there, on the 24th of March ; 
that the natives finding them weakly 
handed , and their goods taken from 
them, did as they pleased : that they 
had then nine men on board ; but their 
provisions run very low : that he had 
mentioned certain parts of the cargo 
in his last letter , and expected to # ship 
the rest, and to sail at the end of the 
next month . An insurance was effected 
in September 1800, on the production of 
the last letter only, “ at and from the 
ship's arrival at her first place of trade 
on the coast of Africa,” &c. Held suffi- 
cient that the last letter truly stated the 
then condition and circumstances of 
the ship ) which, though better than 
when the first letter was written, was 
yet wo fraudulent concealment of the for- 
mer circumstances ; the second letter, 
both in its terms and contents, refer- 
ring to a former letter ; which it was 
the fault of the underwriters not 
to have called for, if they thought 
that a particular knowledge of former 
difficulties, in part subdued, and to 
the extent truly stated in the second 
letter, would have varied the risk : 
and when the underwriters, cognizant 
as they must be presumed to be of the 
common duration of such a voyage, 
could not fairly collect from the con- 
tents of the second letter that the first 
arriv<d of the ship on the coast was 
only on the 24 th of March, when she 
was stated to have arrived in Gaboon 
River , and to have had much of her 
homeward-bound cargo on board on 

21st 
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21st of April> and was expected to sail 
with the remainder by the endof May, 
Freeland and another. Assignees of 
Tipping, a Bankrupt, v. Glover , T, 
46 G. 3. 457 

JUDICIAL PROCEEDINGS. 

See Sewers. 

It is libellous to publish a highly colour- 
ed acconnt of judicial proceedings, 
mixed with the party's own observa- 
tions and conclusions upon what 
passed in court, which contained an 
insinuation that the plaintiff had com- 
mitted perj ury : and it is no justifica- 
tion to such insinuation of perjury 
against the plaintiff (who had sworn 
to an assault by A. B, on him,) that it 
did appear (which was the suggestion 
in the libel) from the testimony of every 
parson in the room , &c. except the plain- 
tiff, that no violence had been used by 
A*Ji. &c. ; for non constat, thereby 
that what the plaintiff swore was false. 
Neither is it sufficient in a justification 
to such a libel, where the extraneous 
matter was so mingled with the judi- 
cial account as to make it uncertain 
whether it could be separated, to jus- 
tify the publication by general refer- 
ence to such parts of the supposed libel 
as purport to contain an account of the 
trial, &c., and that the said parts con- 
tain a just and faithful account of the 
trial, &c. Stiles y.Nokcs , TAG G.3. 493 

JURISDICTION. 

See Conviction, No. 1 . Courts. 

Sewers, No. 1. 

It seenis that a stock broker is liable to 
pay to the Chamberlain of London , for 
the benefit of the corporation, the 
annual duty of 40 s. directed by stat. 
6 Ann, c . 16. s, 4. to be received by the 
Chamberlain from every broker . But at 
all events if the Chamberlain sue for 
such duty in the London Court 0( F- 
quests, and that Court decline taking 
cognizance of the suit, on the ground 
that the corporation, for whose benefit 
the duty was to be received, had taken 
a bond in the penal sum of 10 i. (the 


Court having jurisdiction only'to the 
extent of 51.) from the broker, upon 
which he might be sued in the superior 
courts ; and that the Judges of the 
Court of Requests were freemen of the 
corporation interested in the suit>this 
Court will grant a mandamus to the 
commissioners to proceed therein $ for 
under the statute of Anne their cham- 
berlain is a trustee for the corporation ; 
and a bond taken by them in their own 
name for securing the 40s. duty is no 
merger of the ordinary remedy given 
to their chamberlain by the legislature: 
neither is the right of the chamberlain 
to sue in the Court of Requests, which 
has always been the practice, affected 
by the scintilla of interest which any of 
the commissioners might be supposed 
to have as corporators in the duty to 
be recovered j though it did not ap- 
pear that all of them had such interest. 
The King v. The Commissioners of the 
London Court of Bequests, II, 46 G. 3. 
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JURY, 

See Sewers. 

LANDLORD AND TENANT, 

See Lease. 

1. The lessor, after a demise of certain 

premises with a portion of an adjoin- 
ing yard, covenanted that the lessee 
should have “ the use of the pump in 
theyard jointly with himself, whilst the 
same should remain there , paying half 
the expences of the repair." The 
words whilst , &c. reserve to the lessor 
a powenof removing the pump at his 
pleasure ; and it is no breach of the 
covenant though he remove it without 
reasonable cause, and in order to in- 
jure the lessee. But without those 
words it would have been a breach of 
covenant to have removed the pump. 
Rhodes r. Bullard, H. 46 G. 3. 1 16 

2. Wher^ assignees of a bankrupt adver- 
tised the lease of certain premises, of 
which the bankrupt was lessee, for sale 
by auction/ without stating themselves 
to be the owners or possessed thereof,) 
and no bidder offering, they never took 
possession in fact of the premises ; held 



654 LANDLORD AND TENANT. 

that this was no more than an experi- 
ment to ascertain the value, whether 
the lease were beneficial or not to the 
creditors, and did not amount to an as- 
sent on the part of the assignees to take 
the term ; nor support an averment in 
a declaration in covenant against them 
by the landlord, that all the estate, 
right, titles interest, &c. of the bank- 
rupt in the premiseS cjprae to the defend- 
ant by assignment thereof. Turner v. 
Richardson and another , Assignees of 
Barber, a Bankrupt, E . 46 G. 3. 335 

3. But in an action for use and occupa- 

tion brought against the assignee of a 
bankrupt to whom a house was let, 
proof that the landlord had applied to 
the assignee after the bankruptcy to 
know if he meant to take the bank- 
rupts interest in the house ; to which 
the assignee answered, that if he did 
not let it by Ladyday lie would give 
it up : and he Afterwards accordingly 
paid up the rent to that day, and of- 
fered the key, Lord Kenyon , C. J. held 
him liable. Broome v. Robinson, at 
Westminster , Dec. 1800. 339 

4. In ejectment upon a clause of re-entry 
in a lease on non-payment of rent 
against the assignee of the lease, proof 
by the lessor of the counter-part of the 

• lease, by the subscribing witness, is 
sufficient proof of the holding upon the 

• condition of re-entry in case of non- 
payment of rent. And where the wit- 
ness who proved the demand of the 
rent had a power of attorney from the 

• lessor for tlmt purpose, which he noti- 
fied to the tenant, and had ready to 
produce; held sufficient, though he 
did not produce it at the time of t lie 
demand ; the tenant not questioning 
his authority. Rowe d. West v. Davis , 
E . 46 G. 3. 363 

5. The Court will not, after a trial, stay 
the proceedings on payment of the rent, 
&c. ? the stat. 4 G. 2. c. 28. r only war- 

, ranting such application before trial. 

. And that statute is not confined to 
cases of ejectment hrought after half 
a year's rent due where no sufficient dis- 
tress was to be found on the premises, ib . 
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LEASE. 

See Evidence, No. 7. Landlord 
and Tenant. 

One in consideration of 5 1. 8s. in na- 
ture of a fine, and of a yearly rent of 
5s. 9 d., demised certain ground, with 
the buildings, &c. for 21 years, with 
a proviso for distress if the rent were 
in arrear for 14 days. And the lessor 
covenanted at the end of 18 years of 
the term, or before, on request of the 
lessee, to grant a new lease of the pre- 
mises “ for the like fine, for the like 
term, of 21 years, at the like yearly 
rent, with all covenants, grants, and 
articles as in that indenture were con- 
tained held that this covenant was 
satisfied by the tender of a new lease 
for 21 years containing all the former 
covenants except the covenant for fu- 
ture renewal. And held that an aver- 
ment, that the covenant for renewal 
in the indenture declared on corre- 
sponded with various other leash , be- 
fore then successively made by the 
owners of the inheritance, for the time 
being, could not be taken in aid to 
construe the meaning of the inden- 
ture : for supposing such evidence 
were admissible in any case where the 
renewals had been uniformly the same, 
yet non constat from this averment 
that all the former leases contained 
the same covenant for renewal. Ig - 
gulden v. May, II. 46 G. 3. 237 

LIBEL. 

See Evidence, No. 1. 

It is libellous to publish a highly co- 
loured account of judicial proceedings, 
mixed with the party’s own observa- 
tions and conclusions upon what 
passed in court ; which contained an 
insinuation that the pontiff had com- 
mitted perjury : and it is no justifi- 
cation to such insinuation of perjury 
against the plaintiff (who had sworn 
to an assault by A. B. on him,) that 
it did appeaf (which was the sug- 
gestion in the libel) from the testimony 
of every person in the room, & c. except 
the plaintiff \ that no violence had been 
used by A. B , &c. $ for non constat, 

thereby 
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thereby that what the plaintiff swore 
was false. Neither is it sufficient in a 
justification to such a libel, where the 
extraneous matter was so mingled 
with the judicial account ns to make 
it uncertain whether it could be sepa- 
rated, to justify the publication by 
general reference to suck parts of the 
supposed libel as purport to contain an 
account of the trial , &c. and that the 
said parts contain q just and faithful 
account of the trial, & c. Miles v. 
Nokes, T. 46 G. 3. 493 

LICENCE TO OFFICIATE, 

See Mandamus, No. 3. 6. 

• LIEN. 

. Where a broker pledges the goods of 
his principal as his own, the pawnee 
who claims by such tortious act of the 
broker cannot claim to retain against 
the principal in trover for the amount 
of the lien which the broker had on 
the goods for his general balance at 
the time of such pledge. It may be 
otherwise, where one who has a lien 
delivers the goods to a third person 
as a security, with notice of his lien, 
and appoints him to continue his pos- 
session, as his servant, for the pre- 
servation of his lien. ftVCombie v. 
Davies , M. 4 6 G. 3. 5 

l. Where no lien exists at common law, 
it can only arise by contract with the 
particular party, either express or im- 
plied : it may be implied either from 
, previous dealings between the same 
parties upon the footing of such a lien, 
or even from a usage of the trade so 
general as that the jury must reason- 
ably presume that the parties knew of 
and adopted it in their dealing. But 
where, as in the case of a common car- 
rier claiming a lien for his general ba- 
lance, suclna lien is against the policy 
of the common law and the custom of 
the realm, which only gives him a lien 
for the carriage price of the particular 
goods, there ought to be very strffng 
evidence of a general usage o^ such a 
lien, to induce a jury to infer the 
knowledge and adoption of it by the 
particular parties in their contract; 


and the jury having negatived such a 
general usage, though proved to have 
been frequently exercised by the de- 
fendants and various other common 
carriers throughout the North for 10 
or 13 years before, and in one instance 
so far back ns 30 years, mid not op- 
posed by other evidence, the Court re- 
fused to grant, a new trial. Rushforth 
and others, Assignees of Rushforth , v, 
Hadfield and ojiiirs, II. 4 6 G. 3. 224 

LIMITATION OF TIME for ascer- 
taining a Right, 

See Weir, or Actfon on tiie Case, 
No. 1. 

LONDON — Court of Requests . 

It seems that a stock-broker is liable to pay 
to the Chamberlain of London, for the 
benefit of the corporation, the 'annual 
duty of 40a. •directed by stivt. 6 Ann . 
c. 16*. s. 4. to be received by the Cham- 
berlain from every broker. Bui at all 
events if the Chamberlain sue for such 
duty in the London Court of Bequests, 
and that Court decline taking cogni- 
zance of the suit, on the ground that 
the corporation, for whose benefit fhe 
duty was to be received, had taken a 
bond in the penal sum of lOf. (the 
Court having jurisdiction only to the 
extent of 51.) from the broker, upon 
which he might be sued in the supe- 
rior courts, and that the judges df the 
Court of Requests were freemen of the 
corporation interested in the suit j this 
Court will grant a mandamus to the 
commissioners to proceed therein ; for 
under the s tat. of Anne, their Chamber- 
lain is a trustee for the corporation, 
and a bond taken by them in their'ovm 
name for securing the 40a. duty is no 
merger of the ordinary remedy, given 
to their Chamberlain by the legislature. 
Neither is the right of the Chamberlain 
to sue in the Court of Bequests, which 
has always been the practice, affected 
by the scintilla of interest which any of 
the commissioners might be supposed 
to have as corporators in the duty to 
be recovered ; •though it did not ap- 
pear that all of them had such interest. 
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The King v. The Commissioners of the 
Court of Requests in the City of London, 
H. 46 G. 3. 292 

LONDON— Court of Conscience . 

1 . Attornies, plaintiffs, are not within 

the London court of conscience act 
39 and 40 G. 3. c. 104. compellable 
to sue there for a debt under 5 L at 
the peril of costs. * Board v. Parker, 
M. 46 G. 3. % 4? 

2 , Neither are they, though the defend- 

ant were also an attorney. Hodding 
v. Warrand , M. 46 G. 3. 50 

MALT ACT. 

See Conviction, No. 1 , 2. 

MANDAMUS. 

See Insolvent Debtors, No. 2 t 
* 

1. A mandamus to commissioners of 

bankrupt, to certify the bankrupt's 
conformity to the Lord Chancellor, 
refused. In the matter of John King, 
M. 46 G. 3. 92 

2. It seems that a stock-broker is liable 
tb pay to the Chamberlain of London , 
for the benefit of the corporation, the 
annual duty of 40s. directed by stat. 
6 Ann . c, 16. s . 4. to be received by 
the Chamberlain from every broker. 
But at all events, if the Chamberlain 
sue for such duty in the London Court 
of Requests, and that Court decline 
taking cognizance of the suit, on the 
ground that the corporation > for whose 
benefit the duty was to be received, had 
taken a bond in the penal sum of 10/. 
(the Court having jurisdiction only to 
the extent of 5/.) from the broker, 
upon which he might be sued in the 
superior courts ; and that the Judges 
of the Court of Requests were freemen 
of the corporation interested in the 
suit $ this Court will grant a manda- 
mus to the commissioners tq proceed 
therein j for under the statute of Anne, 
their Chamberlain is a trustee for the 
corporation $ and a bond taken by 
them in their own name for securing the 
40t. duty is no merger of the ordinary 


remedy given to their Chamberlain 
by the legislature. Neither is the right 
of the Chamberlain to sue in the Court 
of Requests, which has always been 
the^practice, affected by the scintilla of 
interest which any of the commission- 
ers might be supposed to have as cor- 
porators in the duty to be recovered $ 
though it did not appear that all of 
them had such interest. The King v. 
The Commissioners of the London Court 
of Requests , H. 46 G. 3. 292 

3. In a writ of mandamus such facts 

should be alleged as are necessary to 
shew that the party applying for it is 
entitled to the relief prayed. There- 
fore" where a mandamqs to the ordi- 
nary to license a curate or chaplain 
only stated that he had been duly no- 
minated and appointed by the inhabit- 
ants of a township to be curate or 
chaplain of the church of P. 5 without 
stating either the consent of the rector, 
or any endowment or custom for the 
inhabitants to make such nomination 
and appointment, the Court quashed 
the writ. The King v. The Bishop of 
Oxford , E. 46 G. 3. 345 

4. Where a corporator, who was entitled 

to divide a certain share of the profits 
of a fishery, which the corporators 
worked and enjoyed in partnership, 
was suspended from the perception of 
his profits until he paid a certain fine 
imposed by a by-law, with the breach 
of which he was charged $ the Court 
refused a mandamus to restore him to 
his office ; he being still an ofiio^r, 
and having a remedy by an action for 
the tort against any who disturbed him 
in the lawful perception of his profits, 
(if the by-law were illegal, or he were 
not guilty of a breach of it, or had 
been unlawfully suspended :) or, con- 
sidering the corporators as partners 
in the fishery, he. having a remedy in 
equity for his share of the partnership 
funds unjustly withholden from him. 
The King v. The Company of Free 
Rshers and Dredgers of Whits table, 
Kent, JJ. 46 G. 3. 353 

5. Mandamus to the Commissary of the 
Bishop of Winchester ,&c. to swear and 
admit one into the office of church- 
warden 



MANDAMUS. 


MERGE! 


ar 


warden by the inhabitants, &c. vide 
Election. 

6. A chapel in the township of P. was en- 
dowed in 1428, by a deed executed by 
the then impropriator of the rectory, 
the then vicar, and the inhabitants of 
the township, and confirmed by the 
diocesan, whereby in consideration of 
a yearly payment to the vicar, it was 
provided that the curate of the chapel 
should receive all the tithes due to the 
vicar from the said inhabitants, and 
should be appointed by them : under 
which deed they continued to exercise 
the power of appointment and presen- 
tation. In 1797 an act passeh for in- 
closing open lands in the township, in 
which it is stated as a matter of doubt, 
whether the curate were entitled to 
the small tithes or to a modus in lieu 
of tithes, the decision of which is left 
untouched by the act. In 1801, upon 
a vacancy, the inhabitants appoint and 
present a curate, upon an agreement 
signed by him and the principal inha- 
bitants, wherein they state that he is 
appointed to the curacy, &c. and to the 
money payment of 40 /. Ss.fyl. annually 
payable out of the lands and heredita- 
ments in P. in right of the said curacy, 
together with surplice fees and all 
other profits , privileges , and appurte- 
nances to the same belonging and of 
right payable: that the inhabitants 
considering that sum not sufficient for 
the proper support of the curate, had 
voluntarily agreed with him to pay a 
further annual sum of 29/. 11#. lOd. 
with a proviso that it “ shall not in 
any respect alter the money payment 
of 40/. 6s. 2 d. wherewith the said lands 
are and have been time immemorial 
charged in right of the said church.'* 
Held that this agreement, entered into 
for the purpose of restraining the then 
curate from asserting his claim to the 
small tithes by due course of law, and 
furnishing evidence against his suc- 
cessors was simoniacal, and the pre- 
sentation made thereon void. Anc^the 
right of presentation bavins; there- 
upon devolved upon the crown by stat. 
31 Eliz. c. 6. s. 5., whose presentee 
bad been iiceused by the ordinary, a 


mandamus to the ordinary to license 
another curate subsequently appointed 
and presented by the inhabitants, who 9 
had given notice of having withdrawn, 
their former nomination and present- 
ment, and cancelled the agreement, 
was denied; and the rule was ^dis- 
charged with costs. The King v. 
The Bishop > of Oxford, 1\ 46 G. 3. 
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Merger. 

It seems that a stock-broker is liable to 
pay to the Chamberlain of London , for 
the benefit of the corporation, the 
annual duty of 40s. directed by stat. 

6 Ann. c. 16*. s. 4. to be received by the 
Chamberlain from every broker. But 
at all events, if the Chamberluin sue 
for such duty in the London Court of 
Requests, and that Court decline 
taking cognizance of the suit, on the 
ground that the corporation, for whose 
benefit the duty was to be received, 
had taken a bond in the penal sum of 
10/. (the Court having jurisdiction 
only to the extent of 5/.) from the 
broker, upon which he might be sued 
in the superior courts : and that the 
Judges of die Court of Requests were 
freemen of the corporation interested 
in the suit ; this Court will grant a 
mandamus to the commissioners to 
proceed therein : for under the statute 
of Anne , their Chamberlain is a trustee 
for the corporation ; and a bond taken 
of them in their own name for secur- 
ing the 40 s. duty is no merger of the 
ordinary remedy given to their Cham- 
berlain by the legislature. Neither is 
the right of the Chamberlain to sue 
in the Court of Requests, which has 
always been the practice, affected by 
the scintilla of interest which any of 
the commissioners might be supposed 
to have as corporators in the duty to 
be recovered, though it did not appear 
that a //of them hod such interest. The 
King f. The Commissioners of the Lon- 
don Court of Requests, H. 46 G. 3. 292 

MISNOMER— Parish, 

See Poor Removal, No. 2. 

NAVIGA* 



OFFICE. 


OYER. 
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NAV1GATION-EAWS, 

,See Colonial Produce, or Insurance, 

No. 5. 

NOTICE TO QUIT, 

See Ejectment, No. 5. 

NUISANCE, 

See WiyR. 

occuPAitfr. 

There can be no general occupancy of 
. d copyhold, liecause the freehold ia 
always in the lord ; and the statutes 
99 Car. 9. c . 3. s. 19, and 14 G. 9. 
c. 90. s. 9., appropriating estates pur 
autre vie where there is no special oc- 
cupant, do not extend to copyholds. 
And one who was admitted tenant upon 
a claim as administrator de bonis non 
to the grantee of a copyhold pur autre 
vie, having no title in such character, 
cannot recover in ejectment by Virtue 
of such admission as upon a new and 
substantive grant of the lord. Zouch 
deni . Forse v. Forse, II. 46 G. 3. 186 

OFFICE, 

See Settlement — by Office. 

Where a corporator, who was entitled to 
divide a certain share of the profits of 
a fishery, which the corporators work- 
ed and enjoyed in partnership, was 
suspended from the perception of his 
profits until he paid a certain fine 
imposed by a by-law, with the breach 
of which he was charged j the Court 
refused a mandamus to restore him to 
his office ; he being still an officer, 
and having a remedy by an action for 
the tort against any who disturbed 
him in the lawful perception of his 
refits, (if the by-law were illegal or 
e were not guilty of a breach of it, 
or had been unlawfully suspended ;) 
or, considering the corporators as 
partners in the fishery, h£ having a 
remedy in equity for his 9lmre of the 
partnership funds unjustly with- 
holden from him. The King v. The 
Company of Free Fishqrs and Dredgers 
ofmUstable, Kent, & 46, G.3, 353 


OFFICER. 

One w ho was appointed collector of the 
Property-tax by the proper constituted 
authorities, and who considered him- 
self and was considered by the com- 
missioners to be such collector, but 
whose appointment turned out to 
have been informally made, cannot 
be indicted at common law for the 
receipt of duties by colour and pretence 
of being collector of such duties ; 
though the money were fraudulently 
collected and misapplied by him $ 
because he was in fact appointed col- 
lector* and in that character received 
the money. Ami quaere whether the 
stat. 43 G. 3 *. c. 99. s. >9. having en- 
acted that no collector, &c. employed 
in the execution of that act shall be 
liable by reason, of such execution to 
any penalty other than such as by 
that and another act may be inflicted, 
does not take away the common law 
remedy by indictment for offences 
against the act. The King v. Dobsun 
and Another, H. 46 G. 3. 918 

ORDER OF REMOVAL, 

See Poor-Removal, 

OUTLAWRY, 

See Pleading, No. 1. 

OVERSEERS OF THE POOR, 

See Poor, Overseers of. 

OYER. 

As by the practice of the Court they will 
not grant oyer of an original writ, 
and yet a plea in abatement for want 
ot an addition *o the defendant in such 
writ is bad without oyer $ the effect 
is to prevent such a plea from being 
pleaded ; and therefore if pleaded the 
Court wiii quash it. Deshons v. Head, 
B 1 46 G. 3. 383 

v PARISH — Name. 

See Poor-Removal,, No. 2. 

PARISH 



PAYMENT OF DEBT. 


PLANTATIONS. 


PARISH OFFICE. 

A certificate granted by the Judge at the 
assizes, upon the apprehension and 
conviction of a burglar, exempting the 
prosecutor and his assignee from " all 
and all manner of parish and ward 
offices," exempts the party from serv- 
ing the office of petty constable for a 
township within, but not co-cxtensive 
with, the parish where the felony was 
committed, and for which the certifi- 
cate was granted; to which office 
he was .appointed at the court-leet of 
the manor co-extensive with such 
township. Moseley , Bart . Stone- 
house, IIM6 G. 3. 174 

PARISH -OFFICERS. 

See Pooh — Overseers of. 

PARTNERS. 

A., B., and C., trading under the firm of 

A. and B., in the cotton business ; C. 
not being known to the world us a 
partner; and A. and B. traded as part- 
ners alone under the same firm in the 
business of grocers; in which latter 
business they became indebted to D. 
and gave him their acceptance ; which 
not being able to take up when due, 
they, in order to provide for it, in- 
dorsed in the common firm of A. and 

B. a bill of exchange to D. which they 

had received in the cotton business in 
which C, was interested ; but such in- 
dorsement was unknown to C. of 
whom D. the indorsee had no know- 
ledge at the time. Held that such in- 
dorsement in the firm common to both 
partnerships of a bill received by A. 
and B. in the cotton business bound C. 
their secret partner in that business, 
and that consequently C. was liable 
to be sued by D. on such indorsement ; 
the latter not knowing of the misap- 
plication of the partnership fund at 
the time. Swan and others v. Steele , 
Clerk and Wood , II. 46 G. 3. *210 

/ 

PAYMENT OF DEBT. 

Payment of the debt, without knowledge 
of an action then commenced or costs 
Vol. VII. 


incurred, is no defence at the trial.* 
Toms v. Powell , T. 36 G. 3. 53 fi 

PENAL ACTION. 

Assuming it to be necessary in an action 
for a penalty by a common informer 
that the Court should refer to the sta- 
tute giving the remedy , as well as to 
that creating ihe offence and giving the 
penalty ; yot a count for a penalty on 
the stilt. 5 Ann, c. 14, stating that the 
defendant kept a snare to kill game 
against the form of the statute in such 
case made , &c. by reason whereof, and 
by farce of the statute in such case 
made, &c., is sufficient; for the first 
statute mentioned refers to the 5 Ann . 
c. 14. creating the offence and giving 
the penalty; and the statute lastly 
mentioned refers to the 2 Geo. 3. c, 19. 
whereby the whole penalty is given to 
the common informer, the half only of 
which bad been given to him by an in- 
tervening statute. The Earl of CUm- 
ricarde v. Stokes, T. 46 G. 3. 516 

PENALTY. 

Qu.nere, Whether the stat. 43 G. 3. c. 99. 
s. 19. having enacted that no collector, 
&c. employed in the execution of that 
act shall be liable by reason of such ex- 
ecution to my penalty other than such 
as by that and another act may be in- 
flicted, does not take away the common 
law remedy by indictment for offences 
against the acts. The King v. Dobson, 
II 46 G. 3. 218 

. PLANTATIONS. 

Colonial produce cannot legally be ship- 
ped from the British West Indies for 
Gibraltar, and therefore the same can- 
not be insured on such a voyage. Aiul 
it matters not that part of the cargo 
was shipped at one West India island, 
with liberty to exchange it at an- 
other (which would have been legal,) 
if in fact it were not exchanged, and 
its ultimate destination was Gibraltar . 
And the ship and cargo being lost ofi^ 
Gibraltar , thflugh the assured could not 
recover, yet the premium having been 
paid u^on an illegal insurance could not 



PLEADING. 


qpo 


be recovered back. Lubbock v. Potts, 

* r. 4 6 G. 3. 449 

PLEADING. 

1. An allegation that a co-defendant was 

“ by due course of law outlawed at the 
suit of the plaintiff in this plea and 
suit " is sufficient yrithoitf a prout 
patet per recordum . Q'armichael v. 
Johnson , M. 46 G. 3. 50 

2. It is a good plea to an action on a 

promissory note and for money lent, 
that the plaintiff is an uncertificated 
bankrupt, and that his assignees re- 
quired the defendant to pay to them 
the money claimed by the plaintiff: 
and it is no good replication that the 
causes of action accrued after the 
plaintiff became bankrupt, and that 
the defendant treated with the plain- 
tiff as a person capable °of receiving 
credit in those behalves 3 and that 
the commissioners had made no new 
assignment of the said notes and mo- 
ney; for the general assignment of 
the commissioners passes to the assig- 
nees of the bankrupt all his q//er-ac- 
quired as well as present personal pro- 
perty and debts. Kitchen v. Bartsch, 
M. 46 G. 3. 53 

3 . To debt on a bail-bond, it is no good 
plea that the action was brought by 
the sheriff for the benefit of and as 
trustee for the sheriff’s officer, who ar- 
rested the defendant, and to whom the 
defendant paid the debt and costs, &c. 
after the return-day, but before the she- 
riff' was ruled to return the writ, and 
who accepted the money so paid by the 
defendant, in full satisfaction and dis- 
charge of the bail-bond and fees, &c. ; 
and that if any damage were afterwards 
incurred for default of defendant’s ap- 
pearance according to the condition of 
the bond, it was occasioned by the de- 
fault of such sheriff’s officer in not pay- 
ing over the debt and costs to theplain- 
tiff in the original action, which would 
have been accepted by such plaintiff, 
&c. : for it does not thereby appear 
that the sheriff's officer had either a 
legal or an equitable interest (even sup- 
posing the latter would have sufficed 


in the bond at the time of the supposed 
satisfaction received by such officer $ 
and supposing that accord and satis- 
faction could be pleaded to such a bond, 
not for money:, but for a collateral act ; 
and supposing that it could be so plead- 
ed after the day stipulated for per- 
formance of the act. Scholey and 
Domville v. Mearns, H. 46 G. 3. 148 

4. An averment in covenant that the 

covenant for renewal iQ the indenture 
declared on corresponded with various 
other leases, before then successively 
made bv the owners of the inheritance 
for the time being, cannot be taken in 
aid to construe the meaning of the in- 
denture; for supposing such evidence 
were admissible in any case whfere the 
renewals had been uniformly the same 
yet non constat from this averment 
that all the former leases contained the 
same covenant for renewal. Iggulden 
v. May, II. 46 G. 3. 237 

5. As by the practice of the Court they 

will not grant oyer of an original writ, 
and yet a plea in abatement for want 
of an addition to the defendant in such 
writ is bad without oyer ; the effect 
is to prevent sUch a plea from being 
pleaded ; and therefore if pleaded the 
Court will quash it. Deshons v. Head, 
E. 46 G. 3. 383 

6. It is not sufficient in justifying a libel 

(containing a highly coloured account 
of judicial proceedings, mixed with li- 
bellous insinuations and observations 
of the party himself) where the extra- 
neous matter was so mingled with the 
judicial account as to make it uncer- 
tain whether it could be separated, to 
justify the publication by general re- 
ference to such parts of the supposed 
libel as purport to contain an account 
of the trial, & c., and that the said 
parts contain a just and faithful' ac- 
count of the trial, &c. Stiles v. Nokes , 
T. 46 G. 3. 493 

7. Assuming it to be necessary in an ac- 
tion for a penalty by a common infor- 
mer tha^the count should refer to the 
statute giving the remedy, as well as to 

. that creating the offence and giving the 
penalty $ yet a count for a penalty on 
the stat, & Ann, c. 14. stating that the 

defendant 
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defendant kept a snare to kill game, 
against the form of the statute in such 
case made, &c, by reason whereof “ and 
by force of the statute in such case made, 
&c. an action hath accrued, &c. is suf- 
ficient. For the first statute mentioned 
refers to 5 Ann. c . 14. creating the 
offence and giving the penalty 5 and 
the statute lastly mentioned refers to 
the 2 Geo. 3. c. 19. whereby the whole 
penalty is given to the common in- 
former, the half only of which had 
been given to him by an intervening 
statute. The Earl of Clanrimrde v. 
Stokes, T. 46 G. 3. 516 


PLEDGE. 

Where a broker pledges the goods of 
his principal as his own, the pawnee 
who claims by such tortious act of the 
broker cannot claim to retain against 
the principal in trover for the amount 
of the lien which the broker had on 
the goods for his general balance at 
the time of such pledge. It may be 
otherwise, where one who has a lien 
delivers the goods to a third person 
as a security, with notice of his lien, 
and appoints him to continue his pos- 
session as his servant, for the preser- 
vation of his lien. M’ Combie v. Davies, 
M. 46 G. 3. 5 


PLENE ADMINISTRAVIT. 

An executor administering, having once 
received money, assets of his testator, 
cannot discharge himself under the 
plea of plene administravit to an action 
by a bond creditor of his testator, by 
shewing that he paid the money over 
to his co-executor, even for the pur- 
pose of satisfying the bond creditor, 
who had applied for payment to such 
co-executor, if the co-executor after- 
wards misapplied the moneys by re- 
taining it to satisfy his own simple 
contract debt. Cross et Uxor, Admi- 
nistratrix of Reeder, v. Smith and Munt, 
Executors of Grierson , H. 46 G. 3. 246 


POOR, OVERSEERS OF. 

1. Though a parish had at no time an- 

tecedent to the years 1773-5 had the 
benefit of the stat. 43 Eliz . c. 2. but 
had always had five overseers of % the 
poor appointed separately, two for one 
district, two for another, and one for 
the third; yet tw<*ofthe districts having 
agreed in 1773 to act together, to 
which the third acceded in 1775, and 
there having been but four overseers 
since that period, who had been ap- 
pointed for the whole parish $ the 
Court held that such agreement at the 
time, acted upon for 30 years post, 
was proper evidence for the jury to 
decide that the parish could in fact 
enjoy the benefit of the stat. 43 Eliz . 
and consequently that a distress le- 
vied for a pocy rate made by the over- 
seers conjointly appointed for the 
whole parish was legal. Lane v, 
Cobham, M. 46 G. 3. 1 

2. Whether or not a parish can have the 

benefit of the stat. 43 Eliz. c. 2. j by 
maintaining its poor wilh not more 
than four overseers, is a fact which the 
Sessions ought to find and should not 
leave to be presumed by the Court from 
other conflicting evidence stated in a 
case reserved ; such as that the parish 
had the benefit of the statute down to 
1739, and from thence to 1753 it was 
uncertain how the poor were main- 
tained there, and that from the latter 
period the poor had been maintained 
separately in six townships ; but that 
the population was decreased. Rex v. 
Watson , JL 46 G, 3. 214 

POOR-RATE, 

See Poor, Overseers or, 

POOR-REMOVAL, 

See Appeal. 

1. An order of removal of J. S . and B. 
his wife, made upon the examination of 

* the wife, adjudging that they lately 
came into the parish of K. and are likely 
to become chargeable to it, and were 
2 M2 last 
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PRACTICE. 


last legally settled in M., is good upon 
the face of it, and conclusive upon the 
parish of M. as to the marriage and set- 
tlement of the husband and wife ; so 
that upon a subsequent removal of the 
wife, describing her as B. M., single 
woman , from M. to B., S. cannot shew 
in evidence that the marriage was null 
and void. The Kingy . The Inhabitants 
of Binegar , £. 4 G G.,3. 377 

2. An order of removal, directed to “ the 
parish of Poole , or town and county of 
Poole /* is sufficient j though the proper 
name of the parish be St. James in. 
Poole } there being no other parish in 
. the town and county of Poole . The 
King v. The Inhabitants of Topsham, 
T. 4 6 G. 3. 466 

POWER, 

c 

See Evidence, No. 7. 

Under tt devise to A. for life, remainder 
to trustees, &c., remainder to the use 
of the issue of the body of A., “ in such 
parts, shares, and proportions, manner 
and form as she should appoint;** re- 
mainder in default of appointment, to 
the use of all and every the children of 
A. and their heirs, &c. A. has a power 
of appointing to all or any of her chil- 
dren in fee , and is not restrained to 
appoint to them in tail only. Rex v. 
The Marquis of Stafford and others, 
T. 46. G. 3. 521 

PRACTICE, 

* r 

See Bail. 

1, Though a writ of error abate by the 
death of the plaintiff in error before it 
be returned and certified, yet execution 
cannot afterwards be issued on the 
judgment without leave of the Court $ 
and the Court refused leav€ for the 
plaintiff here to issue a testatum fi. fa. 
tested in the last term on the return 
day of the original fi. fa., which was 
after the allowance and service of the* 
writ of error. Lord Kinnaird and 
others V, Lyall, H. 46* G. 3. 296 


2. A defendant superseded for want of 

being charged in execution within 
two terms after judgment, cannot be 
again arrested and taken in execution 
upon the same judgment. Aliter, if 
superseded for want of proceedings in 
time before judgment. Line v. Lowe , 
H. 46 G. 3. 330 

3. It is sufficient in a qui tam action to 

entitle the plea with the names of the 
par tie's, without the addition of qui 
tam , &c. to the plaintiff s name, Dale, 
qui tam, v. Beer, H. 46 G. 3. 333 

4. The Court will not, after a trial, stay 

proceedings in ejectment on payment 
of the.rent, 8cc. ; the stat. 4 G. 2. c. 28. 
only warranting such application be- 
fore trial. And that statute is not con- 
fined to cases of ejectment brought 
after half a year’s rent due where no 
sufficient distress was to be found on 
the premises. Roe d. West v. Davis, 
E. 46 G. 3. 363 

5. As by the practice of the Court they 

will not grant oyer of an original writ, 
and yet a plea in abatement for want 
of an addition to the defendant in such 
writ is bad without oyer ; the effect is 
to prevent such a plea from being 
pleaded ; and therefore if pleaded the 
Court will quash it. Deshons v. Head, 
E. 46 G. 3. 3 S3 

6. The defendant, a seaman, being out 

upon bail on process for a debt under 
20/. , was impressed into the king’s 
service ; and os he would have been 
entitled to his discharge, if in custody, 
by virtue of the stat. 32 G. 3. c. 33. 
s. 22. the Court on application of the 
bail ordered an exoneretur to be en- 
tered on the bail-piece in the first in- 
stance. Robertson y. Paterson, T. 
46 G. 3. 405 

7. The Court will discharge a married 

woman on filing common bail, who 
was sued for goods sold and delivered 
to her by the plaintiff ; knowing at the 
Same time that she was a married wo- 
man, though living apart from her 
husband with a separate maintenance. 
Wardell v. Gooch, T. 46 G. 3. 5S2 

8. After default made in not putting in 
special bail in time, it is not enough 

that 
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that bail are afterwards put in : but the 
plaintiff may take an assignment of the 
bail bond and proceed thereon, unless 
the bail be also justified , though not 
before excepted to. Turner v. Cary 
and others ; T. 4 6 G. 3. 607 

0. Where parties by bond agreed to sub- 
mit matters in difference between them 
to arbitration, and that the submission 
should be made a rule of court, it is 
competent to either, even since the 
stat. 9 & 10 IV. 3. e. 15. to revoke by 
deed his submission, and notify the 
same to the arbitrators before the au- 
thority be executed : and hetxmnot be 
attached for a contempt of tjourt if 
after such revocation and notice the 
arbitrators make an award, and the 
submission be made a rule of court. 
But it seems that it would be a con- 
tempt to revoke the submission after 
it had been made a rule of court. 
Milne and others, Assignees of Rhodes 
and another , Bankrupts, v. Gratrix, T. 
46 G. 3. 608 

10. Where the debt was paid after an 

alias pluries writ issued, the defendant 
cannot object at the trial that the la- 
titat was not returned $ for at any rate 
if the alias pluries were the com- 
mencement of the action, it is only an 
irregularity, which, though a ground 
for application to the Court to set aside 
the proceedings, yet having been once 
waved, cannot afterwards be objected 
to. Neither can it be objected at the 
trial that when the debt was paid the 
defendant had no notice of any action 
commenced or costs incurred. Toms 
v. Rowell, T. 46 G. 3. 536 

11. The plaintiff is not bound to notice 

an order for time to plead obtained by 
the defendant, if it be not drawn up 
and served $ but may sign judgment 
as for want of a plea after the time 
when the defendant would have been 
bound to plead if no such order had 
been made. Sedgewick v. Allerton, T. 
46 G. 3. ' • 542 

12. One who was residing at an Hotel in 
London from the time of hts arrest till 
he was served with notice of executing 
the writ of inquiry was holden not 


entitled to more than eight days’ no- 
tice in a town cause, though his, 
general residence (his home) was 
above 40 miles from town. Lloyd v. 
Hooper, T, 46 G. 3. 624 

PRESUMPTION, 

See Conviction, No. 1. Weir. 

The Sessions presumed that an indenture 
of apprenticeship executed 30 years 
before, and under which the apprentice 
had regularly served his time for seven 
years, when the indenture was given 
up to him, and proved to be lost, and 
when the parish in which he was set- 
tled under such indenture hail relieved 
him for the last 12 years, was properly 
stamped in proportion to the appren- 
tice fee of 12/. received by the master $ 
although the deputy registrar and 
comptroller of the stamp duties proved 
that it did not appear in the office 
that any such indenture had been 
stamped or inrolled during that pe- 
riod : and the judgment of the justices 
was confirmed in Ii. JR. The King v. 
The Inhabitants of Long Buc/tby, M. 
46 G. 3. 45 

PROPERTY-TAX, 

See Indictment, No. 1. 

PUBLICATION, 

See Evidence, No. L 

PROMOTIONS. 

1. The Hon. Thomas Erskinemnde Lord 

IIigh*Chaneellor, and created a peer 
by the title of Lord Erskine, 8cc. H. 
46 G. 3. 335 

2. Arthur Pigott, Esq. made Attorney- 

General, and knighted. ib. 

3. Samuel Romilly , Esq. made Solicitor- 

General, and knighted. ib. 

4. Mr. Jervis, made King’s Counsel, ib . 

5. SeTjts. Lens and Best made King’s 

Serjeants, E. 46 G. 3. 335 

6. Mr. Hqrgrave made King’s Counsel. 

ib. 

7. Mr. Daurfbey had a Patent of Precjb- 
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SALE OF GOODS — *By Sample « 


QUI TAM. 

* It is sufficient in a qui tam action to en- 
title the pleu with the names of the 
parties, without the addition of qui 
torn, &c. to the plaintiff’s name. Dale, 
qui tam , v. Beer, H, 46 G. 3. 333 

RATE — Poor, 

« 

See Poor, Overseers of. 

REASONABLE TIME. 

What is such is a question of law to be 
left to the jury under the circum- 
stances. Anderson V. The Royal 
Exchange Assurance Company, M. 
46 G. 3. 58 

REMOVAL, ORDER OF, 

See Poor-Remo ( val. 

REVOCATION, DEED OF, 

See Award, No. % 

RIVER, 

See Weir. 

SALVAGE, 

See Insurance, No. 1 . 

SESSIONS, 

See Evidence, No. 5. 

SALE OF GOODS — By Sample . 

Sugars, which were in the king’s ware- 
house under the locks of the king and 
the owner, from whence they could not 
be removed till the duties were paid, 
were advertised for sale by auction on 
the 20th of September , when samples of 
half a pound weight from each hogs- 
head, drawn after the sugars had been 
weighed and the duties ascertained at 
the king’s beam, were produced to the 
bidders assembled : and the auctioneer, 
(having then before him the printed 
* catalogue of sale, containing the lots, 
marks, and number of hogsheads, and 
the gross weight of the sugars, and also 


another written paper, containing the 
conditions of sale, which latter he read 
to the bidders, as the conditions on 
which the sugars mentioned in the 
catalogue were to be sold ; but the two 
papers were neither externally annexed, 
nor contained any internal reference to 
each other,) wrote down on the ca- 
talogue the name of the highest bidder 
and the sum bid for the particular 
lots j having first informed the bidders 
that the duties were not then paid, 
but would be paid on the morrow by 
the seller ; and after the biddings 
closed* the samples were delivered to 
and accepted by the purchaser , accord- 
ing to the usual practice at such sales, 
as part of his purchase , to make up the 
quantity marked as weighed at the 
king’s beam. And a fire having con- 
sumed the sugars on the 22d of Sep- 
tember, before the duties could be paid, 
and without the default of the seller : 
held, 

1st, That at common law this was 
a sale to change the property at the 
time and place of auction, though the 
goods could not be delivered till the 
duties were paid, which was known 
at the time ; such being the manifest 
intent of the contracting parties ; and 
consequently that the loss must full 
upon the buyer. 

2dly, That assuming a sale of goods 
by auction to be within the 17 th 
section of the statute of frauds, 
29 Car. 2. c. 3. (which, whether it 
were or not was not now necessary 
to be decided,) and therefore requiring 
to be evidenced by a memorandum in 
writing of the bargain, signed by the 
party to be charged or his authorised 
agent, except where the buyer shall 
receive part of the goods sold; yet 
here the delivery to and acceptance 
of the samples by the buyer; which 
delivery was made as part of the thing 
purchased, and upon which the duties 
were paid ; at any rate took the case 
out of the statute. 

3dly; It seems that taking sales of 
goods by auction to be within the 17 th 
section of the statute, the auctioneer or 
broker, who is a middle-man, must be 

taken 
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taken to by the agent of both parties, 
so as to bind the purchaser by his 
signature. Hindc v. Whitehouse and 
Galp.n y T. 46 G. 3. 558 

SAMPLE, SALE BY, 

See Sale of Goods* 

SEAMAN, 

See Bail, No. 1. 

SESSIONS, 

See Appeal. 

SETTLEMENT — By Apprenticeship . 

1. The Sessions presumed that an in- 
denture of apprenticeship executed 
30 years before, and under which the 
apprentice had regularly served his 
time for seven years, when the in- 
denture was given up to him, and 
proved to be lost, aud when the parish 
in which he was ' settled under such 
indenture had relieved him the last 

years, was properly stamped in pro- 
portion to the apprentice fee of Yll. 
received by the master ; although the 
deputy registrar and comptroller of 
the stamp-duties proven! that it did 
not appear in the office that any such 
indenture had been stamped or en- 
rolled during that period. And the 
judgment of the justices was continu- 
ed in B. R. The King v. The Inhabit- 
ants of fjong Buck by, M. 46 G. 3. 45 

2. The residence of an apprentice with 

his grandmother in a different parish 
from his master on account of illness, 
though with the consent of the 
master, is not referable to the appren- 
ticeship, so as to gain him a settle- 
ment in such third parish. The King 
v. The Inhabitants of Barmby-in-lhe 
Marsh, E. 46 G. 3. 38 i 

3. An apprentice to a ship-owner living 
at A. gains a settlement by residing 
on board his master s ship^for 40 days 
in B., while the ship wag* staying and 
trading there iu the course of his 
master's trade aud employ, upon a 
coasting voyage. And if the appren- 


tice afterwards, upon the bankruptcy 
of his master, return to A . where he € 
formerly resided with his master as at 
his home, and fipding that his master 
had absconded, live there with a rela- 
tion, without doingany further service 
there for his master ; such residence, 
thefugh for more than 40 days before 
his apprenticeship expired, will not 
regain him aecttlement in A. The 
King y. The Inhabitants of Top sham, 
T. 46 G. 3. 466 

SETTLEMENT— By Hiring and 
Service. 

1 . A pauper placed by the parish with a 

parishioner, upon an agreement be- 
tween the latter and the parish officers 
to find board, washing, and lodging 
for the pauper at %s. Gd. per week, 
and that the pauper was to do what 
lie was setwbnut, does not constitute 
the relation of master and servant, 
between such parishioner and the 
pauper, so as to enable the latter to 
gain a settlement as by hiring and 
service. Neither does such relation 
arise by implication from a continu- 
ance of services to the parishioner by 
the pauper who continued to live with 
him as l>efore, after the purish had 
refused any longer to continue the 
parochial allowance j and the pauper 
who was a Greenwich pensioner, going 
there twice a year, without asking 
or receiving the leave of the pa- 
rishioner ; the latter, however, not 
refusing leave when informed of the 
other's going. The King v. The Ii « 
habitants of RickmghaU Inferior t E. 
46 G. 3. 3/3 

2. The pauper desired her mother to 
look out for a place for her; and 
the mistress on the application of the 
mother some time before Old Michael- 
mas said that she would give the 
pauper the same wages as her other 
savants, and wait tul she came $ but 
the mother made no absolute agree- 
ment for her daughter ; though she 
informed her that she had got a place 
for her if Jie liked it. About a week 
after Old Michaelmas the mistress ap- 
plied to the pauper to know if she 

liked 
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liked to come into her service, and 
they then agreed for the first time for 
certain yearly wages, (the same as the 
other servants,) tcith liberty of parting 
at a month's wages or warning , Held, 
that the hiring commenced only from 
the day when the pauper and her 
mistress agreed on the terms speci- 
fied, and not from Old Michaelmas or 
before, when the mother *spoke to the 
mistress. And the pauper having 
given a month’s previous notice to 
quit at Old Michaclmas-day ; which 
the mistress accepted, and procured 
another servant to come on that day ; 
when the pauper received her whole 
year's wages ; but upon the mistress 
telling her that she wanted a week of 
serving out her year, she offered to 
stay another week ; to which the 
mistress said that it did not signify, 
as she had got another servant in her 
place : held that this was a dissolution 
of the contract before the end of the 
year, by the notice to quit given and 
accepted ; and not a mere dispensa- 
tion of the service ; and consequently 
no settlement was gained by such 
hiring and service. The King v. The 
Inhabitants of Rushall, T. 46 G. 3. 

471 

3. Five days before the end of the year 
a servant absented himself by leave 
one day from his master’s service to 
look out for another place ; and on 
his return the master on some trivial 
pretence said he should not stay any 
longer in his service, and offered him 
a trifle less than his whole wages, 
which the servant refused ; but was 
then ready to have accepted his 
whole wages ; though he would 
rather have staid out his year; and 
immediately he applied to a magis- 
trate' to oblige his master either to 
pay him the whole or to receive him 
into his service for the remainder of 
the year; when the magistrate or- 
dered half a crown to be deducted ; 
and the servant thereupon hired him- 
self to another master, before his first 
year was out ; and after the year re- 
ceived from his first master his whole 
wages. Held, that this was a dissolu- 


tion of the contract before the end of 
the year by mutual consent, signified 
on the part of the servant by his 
entering into another service. The 
King v. The Inhabitants of Leigh, T. 
46 G. 3. 539 

SETTLEMENT — By Marriage . 

An order of removal of J. S. and B. his 
wife, made upon the examination of 
the wife , adjudging that they lately 
came into the parish of K., and are 
likely to become chargeable to it, and 
were last legally settled in M., is 
good 'apon the face of it, and con- 
clusive upon the parish of M. as to 
the marriage and settlement of the 
husband and wife; so that upon a 
subsequent removal of the wife, de- 
scribing her as B. S. single woman , 
from M. to B., M. cannot shew in 
evidence that the marriage was null 
and void. The King v. The Inhabit- 
ants of Binegar, E. 46 G. 3. 377 

SETTLEMENT — By Office. 

The appointment of a master of a work- 
house by the parish officers and ves- 
try pursuant to the stat. 9 G. 1. c. 7. 
which enables the parish officers and 
parishioners, &c. to contract with any 
person for the management of the 
poor in the workhouse, (and who did 
contract with the pauper to manage 
tlie poor in the workhouse, and teach 
the children to spl 1 , &c. at a yearly 
salary ; and after some years’ service 
dismissed him at a quarter’s notice,) 
is not a public annual office or charge 
within the statute of 3 W \ & M. c. 11. 
s. 6. the executing of which for a year 
will confer a settlement. The King 
v. The Inhabitants of Mersham , H. 
46 G. 3. 167 

SEWERS. 

By stat. 23 . H 8. c. 5. the jury by 
whom u presentment is made to 
commissioners of sewers concerning 
what lands are within a level and 
subject 4° a certain rate, ought to 
be summoned by the sheriff from 
the, body of the county t in pursu- 
ahee of a precept directed to him 

from 
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from the commissioners for that pur- 
pose. And a presentment made by a 
standing jury, constituted according 
to ancient usage, originally returned 
by the sheriff, at the commencement 
of every new commission of sewers, 
from certain parishes or districts, 
composed of land owners there, inte- 
rested in disclaiming the general 
charges of the level, which jurymen 
acted for life, unless removed for 
cause, and only the foreman of whom 
was summoned by the sheriff on the 
particular occasion, which foreman 
thereupon convened the •other jury- 
men ; is illegal and void : and the want 
of jurisdiction of such presenting jury 
cannot be waved by traversing their 
presentment and going to trial before 
another jury properly returned from 
the body of the county, by whom such 
presentment was confirmed. The pre- 
senting jury, after being sworn and 
charged, must also prosecute their in- 
quiry upon hearing evidence on oath 
before the commissioners in curia, and 
make their presentment thereon, and 
not upon information collected in pais, 
without oath. The King v. The Com- 
missioners of Sewers for the County of 
Somerset j M. 46 G. 3. 71 


SHERIFFS, 

See Bail-bond. 

SIMONY. 

A chapel in the township of P. was en- 
dowed in 1428, by a deed executed by 
the then impropriator of the rectory, 
the then vicar, and the inhabitants of 
the township, and confirmed by the 
diocesan, whereby in consideration of 
a yearly payment to the vicar, it was 
provided that the curate of the chapel 
should receive all the tithes due to the 
vicar from the said inhabitants, and 
should be appointed by them : # under 
which deed they continued to exercise 
the power of appointment and presen- 
tation. In 1797 an act passed for in- 
closing open lands \n the township* 


in which it is stated as a matter of 
doubt, whether the curate were enti- 
tled to the small tithes or to a modus 
in lieu of tithes, the decision of which 
is left untouched by the act. In 1801, 
upon a vacancy, the inhabitants ap- 
point and present a curate, upon an 
agreement signed by him and the 
principal inhabitants, wherein they 
state that be is appointed to the 
curacy, and to the money payment 
of 401. 8 s. 2d. annually payable out of 
the lands and hereditaments in P. in 
right of the said curacy, together with 
surplus fees and all other profits , pri- 
vileges, and appurtenances to the same 
belonging and of right payable: that 
the inhabitants considering that sum 
not sufficient for the proper support of 
the curate, had voluntarily agreed 
with him to pay a further annual sum 
of 29/. his. 10 d. with a proviso that 
it “ shall not in any respect alter the 
money payment of 40/. 8s. 2 d. where- 
with the said lands are and have been 
time immemorial charged in right of 
the said church ." Held that this 
agreement, entered into for the pur- 
pose of restraining the then curate 
from asserting his claim to the small 
tithes by due course of law, and fur- 
nishing evidence against his succes- 
sors, was simoniacal, and the pre- 
sentation made thereon void. And 
the right of presentation having 
thereupon devolved upon the crown 
by stat. 31 Eliz. c. 6. s. 5., whose 
presentee had been licensed by the 
ordinary, a mandamus to the ordinary 
to license another curate subsequently 
appointed and presented by the in- 
habitants, who had given notice of 
having withdrawn their former nomi- 
nation and presentment, and cancelled 
the agreement, was denied ; and the 
rule was discharged with costs. The 
King v. The Bishop of Oxford , T. 
46 # G. 3. 600 

STAMP. 

The Sessions presumed that an indenture 
of apprenticeship executed 30 years 
before, and underwhichtheapprentice 

had 
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had regularly served Us time for seven 
years, when the indenture was given 
up to him, and proved to be lost, and 
where the parish in which he was 
settled under such indenture had re- 
lieved him the last 12 years, was pro- 
perly stamped in proportion to the ap- 
prentice fee of 121. received by the 
master ; although the depity regis- 
trar and comptroller of the stamp 
duties proved that it dick not appear 
in that office that any such indenture 
had been stamped or inrolled during 
that period. And the judgment of 
the justices was confirmed in B. R . 
The King v. The Inhabitants of Long 
1 Buclcby, M. 46 G. 3. 45 


STATUTES. 


John . 

Magna Carta, c. 23. (Weirs.) 195 

Edward IV. 

12. c. 7. (Weirs.) ib. 

Henry VII. 

3. c. 10. (Costs.) Ill 

Henry VIII. 

22. c. 5. (Bridges.) 588 

23. c. 5. (Sewers.) 7 1 

Elizabeth . 

13. c. 7 * (Bankrupt.) 60 

31. c. 6. (Benefice. Simony.) 600 

43. c. 2. (Overseers of Poor.) I. 21-4 

c. 6. (Costs. Certificate.) * 583 

James I. 

1. c. 15. (Bankrupt.) 61, 140 

3. e. 8. (Costs in Error.) 581 

7 . c. 21 . (Customary and Copyhold 
v Decrees.) 431 

21. c. 16. (Limitation. Ejectment,) 299 
c. 19. (Bankrupt.) 160 

Charles II. 

12. c. 18. (Navigation.) * 452 

13. et. 2. c. 2. (Co: to in Error.) 581 


13 & 14. c. 12. (Overseers ofPoor.) 217 


Charles II. 


15. c. 7 . (Navigation.) 453 

16 & 17. c. 8. (Costs in Error.) 581 

22 & 23. c. 26. (Navigation.) 453 

c. 29. (Costs.) 325 

25. c. 7 * (Navigation.) 454 


29. c. 3. (Statute of Frauds. Oc- 
cupancy.) 186. (Will.) 299 

William and Mary , and William. 

3. c. 1 1 . (Settlement — by Office.) 167 

c» 14. (Devisee of Land.) 128 

6 & 7. c. 1 i. (Conviction. S wear- 

ing.) * 395,9 

7 8c 8 . cv 22. (Navigation.) 455 

9 8c 10. ct 15. (Award.) * 609 

10 8c 11. c. 23. (Certificate of Ex- 
emption from Parish Of- 
fices.) 175 

Anne. 

1 . st. 1 . c. 18. (Bridges.) 593 

4. c. 16. (Costs. Certificate.) 583 

5. c. 14. (Game. Penal Action.) 616 

6. c. 16. (Broker. London Duty.) 292 

George l. 

5. c. 24. (Bankrupt.) 437 

7. c. 31. (Bankrupt.) 435, 8 

9. c. 7- (Workhouses.) 167- (Poor 

Removal. Appeal.) 549 

George II. 


2. c. 22. (Insolvent Debtors.) 84 

3. c. 27* (Insolvent Debtors.) 89 

4. c. 28. (Ejectment. Rent in Ar- 

rear.) 363 

5. c. 30. (Bankrupt.) 158, 437 

8. c. 24. (Insolvent Debtors.) 89 

12. c. 29. (Bridges.) ' 693 

14. c, 20 (Occupancy.) 186 

19. c. 32. (Bankrupt.) 154 

20. c. 19. (Apprentice. Commit- 

ment.) 876 

32. c. 28. (Insolvent Debtors.) 86 

< George III. 

2. c. 19. (Game. Penal Action.) 516 

15. c. 80. (Game Penalty. De- 

tainer.) # 533 

17. c. 26. (Annuity.) 529 

23. c. 92* (Birmingham Canal.) 371 


George 
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George III. 

28. c. 52. (Election Committee. 

Costs.) 507 

32. c. 33. (Seamen. Arrest.) 405 
c. 80. \Wjyrley and Essington 

Canal.) 368 

33. c, 42. (Whitsta ble Fishery.) 353 

39. c. . . (Ulverston Inclosure.) 48(5 

39 & 40. c. 104. ( London Court of 

Requests.) 47, 292 

42. c. 38. (Malt Conviction^ 140, 389 
c. . . ( Eg ton Inclosure.) 485 

43. c. 99. (Property Tax. Col- 

lector.) 219 

c. 122. (Property Tax.® Col- 
lector.) • 218 

44. c. 108. (Insolvent Debtors.) 91 

STOCK BROKER. 

See Broker, No. 2. 

TENURE. 

1. One may hold the prima tonsura of 
land as copyhold , and another may 
have the soil and every other bene- 
ficial enjoyment of it as freehold. 
And ancient admissions of the copy- 
holder, and those under whom he 
claims the land, by the description of 

tres acras prati,” may be construed 
only to carry the prima tonsura, if in 
fact they have enjoyed no more under 
such admissions, while another has 
had the after-crop, and has cut the 
trees and fences, scoured the ditches, 
repaired the fences, find kept the 
drains j though the copyholder may 
have paid all the rates and taxes, 
which was in his own wrong. Stam- 
mers v. Dtion, H. 46 G. 3. 200 

2. The freehold of an estate, parcel of a 
manor, and demiseable only by the 
licence of the lord, passing by sur- 
render and admittance, to which the 
tenant was admitted by the descrip- 
tion of a customary tenement, ha- 
bendum to her and her heirs, tenen- 
dum of the lord by the rod, according 
to the custom of the nfenor, by the 
accustomed rent, suit of court, cus- 
toms, and other services, is in the 
lord and not n the tenant : though 


not holden ad voluntatem dmini . But 
suoh an estate, whether strictly copy- 
hold or not to all purposes may wety 
pass under the description of copyhold 
in a will} the intention to pass it 
under that description being apparent. 
Doe d Cook and fVtfe v. Dartoers, H, 
46 G. 3. 299 

3. Wherg the tenants of a manor, for- 
merly belonging to a monastery hold- 
ing by border service , and the defence of 
Tynemouth Castle, under copy of court 
roll, and whose estates passed 
render and admittance, shewed in evi- 
dence by surrenders as far back as 
they existed in writing} by admis- 
sions from the 17th Eliz . to the 14th 
Car . 1. } by Exchequer decrees be- 
tween the lords and tenants iir the 
times of Eliz. and Jac. 1. } and by an 
inquisition of the jury at the Court- 
baron oi*the lord in the 2nd of Jac . 2. : 
that they were copyholders of inherit- 
ance , with fines certain holding ac- 
cording to the custom of husbandry of 
the manor , (or according to the cus- 
tom of the manor generally,) without 
stating them to hold at the will of the 
lord: admitting this evidence to out- 
weigh proof of minister’s accounts in 
the-30th and 31st Hen. 1. } a grant of 
the manor from the crown in the 9th 
Car. 1. including these estates under 
the name of tenements of husbandry ; 
subsequent mesne conveyances re- 
serving the coal-mines, &c. in certain 
districts 5 and admissions from 1 664 
to 1777 (including admission of the 
several tenants to the estate immedi- 
ately in question }) in all which they 
were stated to hold at the will of the 
lord, as well as according to the cus- 
tom of husbandry of the manor, &c. : 
yet as there was evidence for more 
than a century past that the lord had 
leased the coal and lime-stone under 
the copyhold lands in different parts 
of the manor, and had received rent 
for the same } and that the lessees of 
the lord, anAnot the tenants, had taken 
the coals and lime-stone } held that 
such acts gf ownership explained the 
nature of the tenure, 'according to the 
custom of husbandry of the manor > &c. 

and 
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and shewed, in aid of the other evi- 
dence, that the freehold was in the 
lord , and not in the tenants . And at 
any rate the evidence preponderating 
so much in favour of the lord, the 
Court would not disturb a verdict 
given for him. Brown v. Rawlins , 
T. 46 G. 3. 409 

TIME, LENGTH OF. 

See Presumption. Reasonable Time. 

Under ancient deeds recognizing a right 
in the owner of an estate to have a 
weir across a river for taking fish, if 
it appear that such weir was here- 
tofore made of brush-wood, through 
which it is possible for the fish to 
escape into the upper part of the 
river, he cannot convert it into a 
stone weir, whereby the possibility of 
escape through the weir 'is debarred } 
though in flood times the fish may 
still overleap it. The enhancing, 
straitening, or enlarging of an ancient 
weir, as well as the new erection of 
one, for the purpose of stopping fish 
in their passage up a river, is treated 
as a public nuisance by Magna 
Charta , c.2 3. and 12 Ed. 4. c, 7*: and 
the right to convert a brush-wood into 
a stone weir, is not evidenced by 
shewing that 40 years ago two-thirds 
, of it had been so converted* without 
interruption : the action for the in- 
jury having been brought within 20 
yearft after the remaining third part 
was so converted. Weld v. Hornby, 
Clerk , It 46 G. 3. 195 

TROVER. 

Where a broker pledges the goods of his 
principal as his own, the pawnee who 
claims by such tortious act of the 
broker cannot claim to retain against 
the principal, in trover, for the amount 
of the lien which the, broker had on 
the goods for his general balance at 
the lime of such pledge. It may be 
otherwise where one who has a lien 
delivers the goods to a* third person 
as a security, with notice of his lien, 
and appoints him to continue in pps* 


session, as his servant, for the pre- 
servation of his lien. M'Combie v. 
Davies , M. 46 G. 3. 5 


TRUST, DECLARATION OF, 

See Copyhold, &c. No. 5. 

TRUSTEE. 

See Bail-bond, No. 1 . Copyhold and 
Customary Estates, No. 1. 


TRUSTEES OF INHERITANCE. 

f r 

See Devise, No. 1 . 

USAGE. 

One may hold the prima tonsura of land 
as copyhold, and another may have 
the soil and every other beneficial en- 
joyment of it as freehold : and an- 
cient admissions of the copyholder 
and those under whom he claims the 
land, by the description of ,c tres 
acras prati," may be construed only 
to carry the prima tonsura, if in fact 
they have enjoyed no more under such 
admissions, while another has had 
the after-crop, and has cut the trees 
and fences, scoured the ditches, re- 
paired the fences, and kept the 
drains} though the copyholder may 
have paid all the rates and taxes ; 
which was in his own wrong. Stam- 
mers v. Dixon , H . 46 G. 3. 200 

VENUE. 

See Evidence, No. 1 . Poor-Remo- 
val, No. 2. 

The publisher of a public register re- 
ceives an anonymous letter, tendering 
certain political information on Irish 
affairs, and requiring to know to 
whom his letters should be directed ; 
to which an answer is returned in the 
register : after which he receives two 
letters in the same hand-writing, di- 
rected as mentioned, and having the 
Irish post-mark on the envelopes ; 

which 
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which two letters were proved to be 
in the hand-writing of the defendant j 
the previous letter having been de- 
stroyed : This is a sufficient ground 
for the court to have the letters read : 
and the letters themselves containing 
expressions of the writer indicative of 
his having sent them to the publisher 
of the register in Middlesex for the 
purpose of publication, the whole is 
evidence sufficient for the jury to find 
a publication by the procurement of 
the defendant in Middlesex . Rex v. 
The Hon. Robt. Johnson , M. 46 G. 3. 

65 

‘WARRANTY. 

After a warranty of a horse as sound 
the vendor in a subsequent conversa- 
tion Staid, that if the horse were un- 
sound (which he denied) he would take 
it again and return the money . This 
is no abandonment of the original 
contract, which still remains open > 
and though the horse be unsound the 
vendee must sue upon the warranty, 
and cannot maintain assumpsit for 
money had and received to recover 
back the price, after a tender of the 
horse. Payne v. Whale , 11. 46 G. 3, 

$74 

WEIR. 

Under ancient deeds recognizing a right 
in the owner of an estate to have a 
weir across a river for taking fish, if 
it appear that such weir was hereto- 
fore made of brush-wood, throrgh 
which it is possible for the fun to 
escape into the upper part of the river, 
he cannot convert it into a stone 
weir, whereby the possibility of escape 
through the weir is debarred ; though 
in flood times the fish may still over- 
leap it. The enhancing, straitening, 
or enlarging of an ancient weir, as 
well as the new erection of one, for 
the purpose of stopping fish in their 
passage up a river, is treated as a 
public nuisance by Mapia Charta, 
c. $3. and 1$ Ed. 4. c. 7. And the 
right to convert a brushwood into a 
stone weir is not evidenced by shew- 
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ing that 40 years ago two-thirds of it 
had been so converted, without inter- 
ruption : the action for the injury, 
having been brought within $0 years 
after the remaining third part was so 
converted. Weld v. Hornby, Clerk , 
H. 46 G. 3. * 195 

WILL. 

> 

1. Acopyhollor customary estate, the 

freehold of which is in the lord and 
not in the tenant, and which passes 
by surrender and admittance, is not 
within the 5th section of the statute 
of frauds, 29 Car. 2. c. 3., so as to 
require to a devise of it the signature 
of the party, or the attestation of wit- 
nesses. Nor is it within the 7th sec- 
tion, as a declaration of trust, requir- 
ing to be proved by a writing signed 
by the parity ; which applies only to 
cases where the legal and equitable 
estates are separated ; or by a will 
in writing; which must be understood 
only of such a will of lands as the 
statute recognizes, viz. a will attest- 
ed by three or four witnesses. But 
held that it might well pass by in- 
structions for a will taken in writing 
by another, in the presence and from 
the oral dictation of the party, though 
without any signature or attestation, 
which was established as her will by 
the ecclesiastical court granting pro- 
bate thereof, and is a good will under 
the statute of wills ; the estate having 
been surrendered to the use of her last 
will in writing. Doc cL Cook and Wife 
v. Denvers, 11. 46 G. 3. 299 

2. Such estates pass, not by the will 

alone, but by the will and surrender 
taken together. ib . 

WITNESS. 

1. A witness cannot be cross examined 
as^to any collateral independent fact 
irrelevant to the matter in issue, for 
the purpos# of contradicting him if 
his answer be one way by another 
witness, ii\prder to discredit the whole 
of his testimony. Spenceley q . t. v. 
De Wiim, if. 46 G. 3. 108 

2. An 
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% An attorney Is bound to disclose, 
*when called a9 a witness by the ad- 
verse party, the contents of a notice 
which he received to produce a paper 
in the hands of his client $ the privi- 
lege^ the client only extending to 
exclude the disclosure of any feet 
communicated confidentially to the 


witness in the character of his attor- 
ney. Spenceley , qui tarn, v. Schu- 
lenburgh , JE. 46 G. 3. 357 


WORKHOUSE, 

See Settlement by Office, 
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